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June 17, 2019

To:

All Interested Persons

From :

John W. McConnell

Re :

Request for Public Comment on a Proposal to Amend the Optional Demographic
Questionnaire on the Attorney Biennial Registration Statement ( 22 NYCRR
§118.1 [e][ 12])

The Administrative Board of the Courts is seeking public comment on a proposal by the
Unified Court System 's Richard C. Failla LGBTQ Commission to amend the New York State
attorney biennial registration statement ( 22 NYCRR §118.1 [e] [ 12]) to provide an opportunity for
registrants voluntarily to report gender identity and sexual orientation , employing gender identity
categories of "‘Female, Male, Transgender, Nonbinary, and Intersex ” and sexual orientation
categories of “ Heterosexual, Lesbian , Gay, Bisexual , and Queer” ( Exh. A). Noting that the
Judicial Section of the New York State Bar Association recommended in its 2014 diversity
report 1 that an optional question on sexual orientation be included in the attorney registration
statement , the Commission believes that this amendment will facilitate the collection of reliable
statistics on attorneys' sexual orientation and gender identity in order to analyze "the extent to
which LGBTQ people are under- represented in New York ’s judiciary ,” as well as to “aid the
Commission [and] the Unified Court System , as [ they] both work to assure appropriate treatment
of all attorneys in our courthouses” ( Exh . A , pp . 1 -2). 2 The Commission further notes that the
State Bar of California and the American Bar Association ask similar questions in their voluntary
surveys ( Exh. A, p. 2 ). Finally, the Commission recommends reconfiguration of the UCS online
registration form to increase registrants’ awareness of the opportunity to provide optional
demographic information (Exh. A, p. 2).

If this proposal is approved, we anticipate that a similar amendment would be made to 22
NYCRR § 118.3(c)( 12 ), addressing registration of in- house counsel and foreign legal consultants.

Persons wishing to comment on the proposal should e-mail their submissions to
rulecomments@ nvcourts.gov or write to: John W . McConnell, Esq ., Counsel , Office of Court
Administration, 25 Beaver Street, 11 th FL , New York, New York, 10004. Comments must be
1

Judicial Section , New York State Bar Association, “Judicial Diversity: A Work in Progress” (September 2014),
available at : http:// www. nysba.org/Sections/Judicial /2014 Judicial Diversity_ Report . html .
2
Pursuant to 22 NYCRR §§ 118.2( b)(2 ) and 118.4( b)( 2), registration information addressing “[t ] he date of birth ,
social security number, race, gender , ethnicity and employment category of the registrant shall not be made available
to the public.”
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received no later than August 15, 2019.
All public comments will be treated as available for disclosure under the Freedom of
Information Law and are subject to publication by the Office of Court Administration. Issuance
of a proposal for public comment should not be interpreted as an endorsement of that proposal by
the Unified Court System or the Office of Court Administration.
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COMMISSION

of the New York Courts
25 Beaver Street , Room 919, New York , NY 10004
( 212) 428-2769
!gbtqcommission <rf > nycourts.gov
@> NYCourtsLGBTQ

Hon . Marcy L. Kahn

-

Co Chair
Hon . Joanne M . Winslow
Co-Chair
Matthew J. Skinner, Esq.
Executive Director
Commission Members

Thomas J . Burrows, Esq.
Margaret Canby, Esq .

April 15, 2019

Hon. Lawrence Marks
Chief Administrative Judge of the State of New York
Office of Court Administration
25 Beaver Street
New York , NY 10004

Hon. Anthony Cannataro
Andrea Conjcrti, Esq.
Hon . Mary Anne Doherty

Re:

Proposal to Expand Attorney Registration Optional Demographic
Questionnaire

Hon . Paul Fcinman
Hon . Elizabeth Garry

Grace Hanlon . Esq.
Hon . Paula J . Hepner

Hon . Karen Lupuloff
Hon . Rita Mella
Meredith R . Miller, Esq .
Hon . E . Jeannette Ogden
Ronald Pawclczak

Hon . W. Franc Perry
Hon . Jill S. Polk
Milo Primeaux , Esq.

Dear Judge Marks:

In September 2014, the Judicial Section of the New York State Bar
Association issued a report entitled “Judicial Diversity: A Work in Progress.
That report, which was approved by the State Bar 's Executive Committee the
same month, examined the progress of African Americans. Asian Pacific
Americans, Hispanics/ Latinos, Native Americans, women, and LGBTQ people in
ascending to the bench. With all groups, except for LGBTQ people, the Section
was able to make comparisons w ith the percentage of the group in the population
in general and , with most groups, as a percentage of members of the bar.

Melissa Sklarz

Susan Sommer, Esq .

Hon . Michael Sonberg
Hon . Richard Tsai
Michael D. Violando, Esq.

Hon . Margaret T. Walsh

I

With respect to LGBTQ people, however, there are no reliable statistics as
to presence in the general population or in the population of lawyers admitted to
practice in the State. As a result , it is impossible to analyze the extent to which
LGBTQ people are under- represented in New York 's judiciary. The lack of that
data deprives the LGBTQ community of a factual basis on which to advocate to
political leaders and to those officials with the power to appoint judges ( primarily
the Governor and the Mayor of the City of New' York ) that more LGBTQ people
should be nominated for or appointed to judicial positions. Recognizing the
impact of that lack of reliable data, the Judicial Section 's report, at page 37,
advocated for the addition of a question on sexual orientation to be included in the
Attorney Registration Optional Demographic Questionnaire.

http: // www . nysba .org/workarea/ Download Asset .aspx ? id = 52022 .
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With that in mind. The Richard C. Failla LGBTQ Commission is now recommending
that Rule 118.1 ( e )( 12 ) of the Rules of the Chief Administrative Judge be amended to read as
follows: “ race, gender/ gender identity , sexual orientation , ethnicity and employment category
(optional ).” [ New material is underscored .1

While we understand that the choices under each of those categories is not set out in the
Rule itself, we respectfully suggest that the choices under the revised gender/gender identity
category be : “ Female, Male, Transgender, Nonbinary, and Intersex ,” with an instruction to select
one or more option, as appropriate. With respect to the choices under the new sexual orientation
category, we respectfully suggest that the choices be: “ Heterosexual. Lesbian. Gay, Bisexual,
and Queer.”

We believe it appropriate to include a question regarding gender identity, as well as
gender itself, in light of the adoption last year of the amendments to the rules of attorney and
judicial conduct requiring gender identity and expression be characteristics that are protected
against discrimination, as well as the recent enactment of the Gender Expression NonDiscrimination Act ( GENDA ) by the Legislature. Having some sense of the number of
transgender, nonbinary , and intersex attorneys prepared to self identify in an anonymous survey
will aid the Commission , as well as the Unified Court System , as we both work to assure
appropriate treatment of all attorneys in our courthouses.

-

As you consider this proposal , we also want to bring to your attention that the State Bar
of California , the counterpart agency to the Office of Court Administration for the purposes of
attorney registration in that state, began asking similar questions in its expanded voluntary
registration survey this year. 2 In addition , the American Bar Association asked questions about
sexual orientation and gender identity on its last member census in the 2017-18 fiscal year.3

Furthermore, as you may be aware, while the demographic questionnaire is on a separate
form included with the written registration materials, in the online registration form , the link to
the demographic questionnaire appears only after the main registration form has been completed .
In fact , unless the registrant is aware of the questionnaire and is looking for that link, it is easy to
miss the fact that it is available. As more attorneys complete the form electronically, we are
concerned that the current configuration will result in fewer attorneys providing responses.
Accordingly, we recommend that the website be reconfigured , either including the demographic
questionnaire as another page in the general registration materials, with appropriate notation of
its optional character, or somehow directing registrants to that page before the registration is
completed.

We hope you will agree that additional data on the sexual orientation and gender identity

of New' York ' s attorneys can only help the Commission and the courts in their respective
missions. We are prepared to address any questions or concerns that you may have. Thank you
for your attention to this matter.

http : . www . abajoumal . com / news/anicle/califomia - bar-adds-gender- identity -and -sexual orientation -questions
- tomember-survey .
3
Id.
-
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Sincerely,
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Hon. Joanne M . Winslow
Co-Chairs
The Richard C. Failla LGBTQ Commission
of the New York Courts

