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Blinding prosecutors to defendants’ race:
A policy proposal to reduce unconscious
bias in the criminal justice system

Sunita Sah, Christopher T. Robertson, & Shima B. Baughman

Summary. Racial minorities are disproportionately imprisoned in the United

States. This disparity is unlikely to be due solely to differences in criminal

behavior. Behavioral science research has documented that prosecutors

harbor unconscious racial biases. These unconscious biases play a role

whenever prosecutors exercise their broad discretion, such as in choosing

what crimes to charge and when negotiating plea bargains. To reduce this

risk of unconscious racial bias, we propose a policy change: Prosecutors

should be blinded to the race of criminal defendants wherever feasible. This

could be accomplished by removing information identifying or suggesting

the defendant’s race from police dossiers shared with prosecutors and

by avoiding mentions of race in conversations between prosecutors and

defense attorneys. Race is almost always irrelevant to the merits of a criminal

prosecution; it should be omitted from the proceedings whenever possible

for the sake of justice.

rosecutors may have more independent power and

discretion than any other government officials in the
United States.! Prosecutors decide whether to initiate
criminal proceedings, what charges to file or bring
before a grand jury, how and when to prosecute indi-
viduals, and what penalties to seek. For a given criminal
behavior, half a dozen charges might apply, ranging
from minor misdemeanors to the most serious felonies.
A prosecutor can decline to press charges altogether or
stack charges by characterizing the same behavior as

Sah, S., Robertson, C. T.,, & Baughman, S. B. (2015). Blinding prosecutors
to defendants’ race: A policy proposal to reduce unconscious bias in the
criminal justice system. Behavioral Science & Policy, 1(2), pp. 69-76.

violating the law dozens of times (charging each phone
call made as part of a drug transaction as a crime, for
instance). Once charged, about 95% of criminal cases
are resolved through plea bargaining, where prosecutors
can defer prosecution, suspend a sentence, minimize
factual allegations in ways that virtually guarantee a light
sentence, or insist on the most severe penalties.? If a
case does go to trial, a prosecutor’s sentencing demand
provides an influential reference point (an anchor) for a
defense attorney’s response in plea negotiations and the
judge’s final sentencing decision.?

Prosecutors typically do not need to articulate the
bases for their discretionary decisions,*> and these
decisions receive only minimal scrutiny from the courts.
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Although the U.S. Constitution theoretically limits the
discretion of prosecutors (to target a particular race
prejudicially, for instance), such protections are exceed-
ingly difficult to invoke,® especially if a prosecutor’s
unconscious rather than intentional bias is in play.” This
context prompts us to offer an important and novel
proposal with the potential to help make the justice
system blind to race.

Prosecutors, we believe, should be unaware of
defendants’ race whenever possible. Implementing
such a significant change would be challenging, clearly.
But evidence of persistent disparities regarding the
proportion of racial minorities that are put in prison
makes the need for change apparent. And growing
evidence that prosecutors’ unconscious biases
contribute to that imbalance gives us a potentially
powerful target for efforts to produce positive and vitally
needed change.

Racial Bias in the Criminal Justice System

In 2010 in the United States, Blacks made up 38% of
all prisoners, although they made up only 12% of the
national population.® That same year, about one in 23
Black men was in prison, compared with one in 147
White men.® The causes of this racial disparity are many
and complex. Socioeconomic factors (poverty and
lower educational achievement, for example) play a role.
So may inequitable police behavior that, for example,
leads to Blacks being stopped and frisked more often
than Whites are .10

Black defendants also tend to receive harsher
sentences than White defendants do, even when both
the severity of the crime and previous criminal history
are taken into account.'? For example, harsher punish-
ment was applied to crimes related to crack cocaine
versus powder cocaine in federal sentencing guidelines,
which tended to punish Blacks more harshly because
they were more likely to be arrested with crack cocaine
than powder cocaine. To minimize this disparate impact
on Blacks, Congress passed the Fair Sentencing Act in
2010, which reduced the unequal penalties and elim-
inated the five-year mandatory minimum sentence
for simple crack cocaine possession. This new law
addressed the racial bias perpetrated by the old regime
that led to low-level crack dealers, who were often
Black, receiving more severe sentences than wholesale
suppliers of powdered cocaine.t®

One important cause of the racial discrepancy
among prisoners, however, is bias that affects discre-
tionary decisions made by prosecutors.’*-1 A recent
review of empirical studies examining prosecuto-
rial decision making and race found that most of the
studies suggested that the defendants’ “race directly
or indirectly influenced case outcomes, even when a
host of other legal or extra-legal factors are taken into
account.”t” Minorities, particularly Black males, "receive
disproportionately harsher treatment at each stage of
the prosecutorial decision-making process.”® Indeed,
prosecutors in predominantly Black communities have
been shown to make racially biased decisions, such as
overcharging Black youth,*® which, in turn, perpetuates
racial stereotypes.2®2! Further, Black children in the
United States are much more likely than White children
to be sentenced as adults,?? probably because Black
juveniles are perceived to be older and less childlike
than White juveniles.?>24

These data do not suggest that prosecutors are
overtly racist, although some may be. Instead, research
documents that bias can infect even people with the
best of intentions, including physicians and other
professionals.?>?% Prosecutors are humans with bounded
rationality, making decisions in a cultural milieu that
shapes their perceptions and decisions on an uncon-
scious level.t>?728 Generally, bias increases in ambiguous
situations,?%2°-3% and as we described previously, deci-
sions on what and how many charges to file against a
defendant are inherently ambiguous.

Behavioral science researchers have demonstrated
that people unknowingly misremember case facts in
racially biased ways.*** For example, there is a greater
tendency to remember aggressive actions (e.g., punches
or kicks) if a suspect is Black.3* In fact, it appears that
the more stereotypically Black a defendant is perceived
to be, the more likely that person is to be sentenced
to death.3¢ In one study, Stanford University students
viewed photographs of Black men, rating each one
on the degree to which the person’s appearance was
stereotypically Black. The students were told they could
base their decisions on any of the features of the photo-
graphed subjects to make their decisions, including
noses, lips, skin tone, and hair. Unbeknownst to the
students, each man in the images had been convicted
of murdering a White person. The men the students
rated as appearing more stereotypically Black were
more likely to have been sentenced to death in criminal
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proceedings.*® Other research has demonstrated that
lighter skin tones may lead to more lenient judgments
and prison sentences.?%7

Although bias exists throughout the criminal justice
system, bias in prosecutorial decisions has a poten-
tially disproportionate impact, given that most criminal
cases do not go to trial and prosecutors exercise such
wide discretion in handling them. One might hope that
selecting prosecutors of good faith and asking them to
behave professionally could avert racial bias. In this vein,
in 2014, the Department of Justice reaffirmed its policy
that “in making decisions . . . law enforcement officers
may not use race.”® Such a policy, although laudable,
unfortunately cannot prevent unconscious bias.

Prosecutorial decisions are made in a more deliber-
ative fashion than, for example, split-second decisions
made by police to shoot or not shoot. However, even
with deliberative decisions, the ability to self-regulate
bias is difficult: Moral reasoning is usually a post hoc
construction, generated after a (usually intuitive) judg-
ment has been reached,* often influenced by erro-
neous factors.*® People exhibiting bias are typically
unaware that they are doing so, and bias is often unin-
tentional.*442 Educating people on unconscious bias
often leads them to be convinced that other people are
biased but that they themselves are not.2° Accordingly,
strategies to encourage people to become less biased
are usually not sufficient.

One program that had some success in reducing
racial disparities was the 2006 Prosecution and Racial
Justice Program of the Vera Institute of Justice. Pros-
ecutors collected and published data on defendant
and victim race for each offense category and the
prosecutorial action taken at each stage of criminal
proceedings.** These data exposed that similarly situ-
ated defendants of different races were treated differ-
ently at each stage of discretion: initial case screening,
charging, plea offers, and final disposition. For instance,
in Wisconsin, the data showed that prosecutors were
charging Black defendants at higher rates than White
defendants for drug possession. With this informa-
tion, the district attorney made an office policy to refer
suspects to drug treatment rather than charging them
in an attempt to reduce racial bias in charging. However,
this approach requires a large investment from over-
burdened prosecutorial offices to collect and analyze
their data to reveal trends in racial disparity. It also
requires that individual prosecutors be motivated to

consciously avoid bias or at least be motivated to appear
unbiased.**#> This motivation is often led by societal
norms or public pressure regarding racial attitudes and
inequality, which varies by jurisdiction. There presently is
no complete solution to eliminate racial bias in prosecu-
torial decisions.

Blinding: An Alternative
Approach to Managing Bias

An alternative way to manage bias is to acknowledge
its existence and create institutional procedures to
prevent bias from influencing important decisions. The
psychologist Robert Rosenthal, a leading methodolo-
gist, concluded that the best way to reduce the chances
of bias unconsciously affecting decision processes is
to keep the process “as blind as possible for as long
as possible.™®

Blinding (or masking) to improve decisionmaking has
a long history in different domains. For example, having
musicians audition behind a screen decreased gender
bias and increased the acceptance rate of women
into symphony orchestras.#” In medical science, both
subjects and researchers are, whenever feasible, kept
unaware of who is in the treatment or control groups of
clinical trials, in an effort to achieve unbiased results.*®
Meta-analyses have shown that such blinding reduces
the number of false positives in science experiments.4>:5°
Similarly, editors of scholarly journals routinely remove
authors’ names and institutions from submissions so
they can assess articles on their scientific merits alone.>
Likewise, to avoid possible favoritism, some professors
mask students’ identities on papers when grading.>

Blinding is already in use in other stages of the crim-
inal justice process. For example, lineups are widely
acknowledged to be best conducted by an officer who
does not know which person is the suspect, so as not
to pollute the eyewitness's perceptions.>*5* This practice
of blind administration of lineups was originally highly
controversial. lowa State University professor Gary
Wells first proposed implementing blinding of police
to suspect lineups in 1988,% although evidence of bias
and erroneous identification had been accumulating
for years before that. More than a decade later, in 1999,
the U.S. Department of Justice published a set of best
practices for conducting police lineups®® that excluded
blind procedures (although it acknowledged that having
investigators who did not know which person in the
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lineup was the suspect was desirable) because blinding
“may be impractical for some jurisdictions to imple-
ment” (p. 9).°¢ Nevertheless, individual jurisdictions
experimented with blind procedures.®” By 2014, the
National Research Council recommended unreservedly
that all lineups should be conducted with the benefits
of blinding.%®

Blinding has also been recommended for forensic
scientists and other expert witnesses, so that attorneys
for either side in a case do not influence and undermine
their scientific expertise.® More generally, the rules of
evidence (which determine what is permissible in court)
can be understood as an elaborate blinding procedure,
designed to ensure that juries are not exposed to irrel-
evant or unreliable evidence, recognizing that for the
purpose of assessing guilt, some factors are more preju-
dicial than probative.*®

The Case for Blinded Prosecutors

The success of the long-standing practice of blinding
in other contexts gives credence to our proposal that
prosecutors should be blinded to the race of criminal
defendants whenever possible. Prosecutors, like other
professionals, cannot be biased by what they do not
know. In addition to mitigating unconscious bias, the
blinding of prosecutors also mitigates any conscious
racism, which may infect some prosecutors.

Federal prosecutors already use a race-blinding
procedure for death penalty decisions. The Department
of Justice requires that attorneys on committees of
capital cases (which determine death eligibility) review
each defendant file only after information related to the
race of the defendant has been removed.®® Only para-
legal assistants who collect statistics know the defen-
dants’ races. The question is how far this practice can
and should be expanded. We believe there is potential
for broader use of race blinding by other prosecutors.
Prosecutors are a good target for race blinding given
their substantial power and impact, particularly with two
pivotal decisions: the filing of charges and the negotia-
tion of plea bargains.

Charging Decisions

Prosecutorial practice varies in different jurisdictions. For
petty offenses, a prosecutor may make key decisions in

court while facing defendants, making blinding infea-
sible (unless that dynamic itself is reformed). In many
jurisdictions, however, prosecutors do not see defen-
dants in person when making initial charging decisions;
these are based on information provided in police
dossiers, in which race could be redacted. In fact, the
trend is for such information to be conveyed to prose-
cutors electronically, making it easier to filter the race
information, perhaps automatically by electronic tools
or by intermediaries. In either case, race information
could be retained for other uses such as identification
or demographic tracking. As the Department of Justice
capital-case review committees show, some assistants
can have access to a full criminal file while decision-
makers see only race-blind information.

Plea Bargaining

Although defendants retain the ultimate choice about
whether to accept any deal, the prosecuting and
defense attorneys actually negotiate that deal, and
the prosecutor need not be exposed to the race of
the defendant. In some jurisdictions, plea bargaining
happens at arraignments with defendants in the same
room. But this practice is neither uniform nor neces-
sary. Thus, the two steps that are conclusive for the
vast majority of cases—charging decisions and plea
bargaining—can potentially be blinded to race.

Limitations, Challenges, and
the Need for Pilot Testing

Although we argue for the value of race blinding proce-
dures, we acknowledge that there will be difficulties and
limitations in implementing such a policy. Race should
have no legitimate role in the vast majority of charging
decisions. However, in rare situations, such as prosecu-
tions for hate crime, the race of an alleged perpetrator is
relevant. In these cases, the necessary information can
be provided to prosecutors.

For cases in which race is irrelevant, the blinding
strategy will be effective at eliminating bias only to the
extent that prosecutors are unable to infer race from
other information available to them. Thus, it will be
necessary to remove information that could reveal race,
such as photos of a defendant; the defendant’'s name;®
and, in racially segregated communities, the defendant’s
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address. The practicalities of removing all race-related
information could become complex. Further, race
blinding may not be feasible if photos contain relevant
information (such as defensive wounds on the defen-
dant’s skin) or eyewitness testimony describes a perpe-
trator’s race.

To prevent prosecutors from inferring race from the
defendants’ names, court documents could instead iden-
tify defendants with assigned numbers (such as driver’s
license numbers). That said, removing names may have
other unintended effects, such as reducing empathy,
leading to harsher decisions toward anonymous defen-
dants.®? An alternative approach would be the use of
random race-neutral pseudonyms to achieve anonymity
without erasing all trace that a person is involved.

The severity of punishment is a question for the legis-
lature. If race blinding succeeds, it levels the playing
field for all by promoting equality, even if it decreases
bias favorable to White defendants (often referred to as
White privilege).53-% Both unjustified leniency for Whites
and unjustified harsher punishments for Blacks were
revealed in 2015 by the U.S. Department of Justice Civil
Rights Division’s investigation of the Ferguson (Missouri)
Police Department. Of the many examples discussed in
the report, one clearly highlighted the double standards:
Whites were more likely to have citations, fines, and
fees eliminated by city officials, whereas Blacks were
punished for the same minor transgressions with expen-
sive tickets and judgments punishing their perceived
lack of personal responsibility (pp. 74-75).5¢ That said, in
other contexts, punishments may be harsher for Whites
than for Blacks.? Blinding may create racial equity for
both Black and White defendants.

Given that race blinding may not be feasible in some
situations, may fail, or may have unintended conse-
quences, the best path forward is to pilot-test this inter-
vention and gauge its effectiveness. Pilot testing would
allow researchers to uncover (and perhaps creatively
address) challenges in the practical implementation of
race blinding; evaluate on a smaller scale the precise
impact, success, and value of race blinding; and expose
any potential unintended consequences.3*%7-%° Sequen-
tial rollouts in different jurisdictions are also valuable, as
they allow for continued monitoring and assessment in
varying contexts.

In theory, prosecutors could be blinded to other
information that may activate biases, including the

race of the victim or the gender of the defendant or
victim. These reforms should be considered on their
own merits, including whether empirical evidence
demonstrates that these variables are biasing prosecu-
torial decisions in a systematic fashion that is irrelevant
to the proper application of the law. These consider-
ations would also apply to whether blinding could be
expanded to other decision-makers, including defense
attorneys, judges, juries, and parole boards.

Impact and Cost Effectiveness

The need to eliminate race bias in prosecution is urgent.
Racial biases can substantially distort decisions,®*’° and
prosecutorial bias alone leads to a substantial increase
in the duration and severity of punishment for minori-
ties. A study using 222,542 cases in New York County
during 2010-2011 found that Black defendants were
10% more likely to be detained pretrial compared with
White defendants charged with similar crimes, and
they were 13% more likely to receive offers of prison
sentences during plea bargaining.”? Given that a pros-
ecutor typically handles dozens of felonies and over a
hundred misdemeanors per year,’? the impact of racial
bias is compounded. Approximately 27,000 state pros-
ecutors deal with 2.9 million felony cases per year, and
6,075 federal prosecutors secure 82,000 convictions
per year, not to mention the millions of prosecutorial
decisions that are made on misdemeanor charges.”>”4
Two-thirds of those convicted of a felony go to prison,
and the average sentence is about five years,” at a cost
of $25,000 per prisoner per year.”® Therefore, given that
prosecutors are responsible for hundreds of person-
years of incarceration annually and thus millions of
dollars of public money, even a marginal reduction in
bias may have a substantial effect.

These numbers have an impact that extends beyond
the direct experiences of people sentenced to do time.
As The Pew Charitable Trusts reported in 2010, the
income of households and the educational success
of children in those households decline when parents
are put in jail.”” The tangible and intangible costs to
the prisoners, their families, and the broader society
are tremendous.

Successfully blinding prosecutors to defendants’
race may also improve the perceived legitimacy
of prosecutorial decisions, which may enhance
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compliance with the law.”® As important as anything
else, it would advance some of the fundamental goals
of our government: the equal treatment of all citizens
and justice for all.

A New Standard: Blinding Prosecutors
to Defendants’ Race

If race blinding proves to be effective after pilot testing,
we recommend that local and state prosecutors and
the federal Department of Justice adopt race blinding
as a uniform practice. We recommend that national

and statewide associations of prosecutors (for example,

the National District Attorneys Association), as well as
broader organizations such as the American Bar Asso-
ciation (ABA), support implementation of the reforms.
Furthermore, we recommend that this imperative be
written into ethical codes and guidelines, such as the
U.S. Attorneys’ Handbook Chapter 9-27.000 (USAM)
and Rule 3.8 of the ABA Model Rules of Professional
Conduct (1983). Our reform also relies on the ethical
behavior of attorneys, police, and other intermedi-
aries who would not leak the race of the defendant to
prosecutors. Adoption of this norm into the current
ethical code could build on the current norms of
confidentiality.

Race disparities pervade criminal justice decision-
making in America. Among criminal-justice actors, the
decisions of prosecutors are the least reviewable, are
exercised with the most discretion, and are impactful.
Blinding has been used as a tool to reduce gender
and race discrimination in many fields, and its value
is grounded in empirical evidence. We believe that
blinding prosecutors to a defendant’s race wherever
feasible is a timely and important proposal.

We acknowledge that there will be practical imple-
mentation challenges and risks. Our primary aim with
this proposal is to instigate a discussion on the merits
and drawbacks of blinding prosecutors to race and
to encourage pilot tests. The Department of Justice
demonstrated the feasibility of race blinding for federal
prosecutors®® and state prosecutors could follow suit
with similar procedures for their own death penalty
cases. Expanding race blinding to other prosecutorial
decisions may seem impractical; but, if the history of

blind police lineups is any guide,*® the jurisdictions most

committed to racial equality and behaviorally informed
policymaking will prove otherwise.
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The Scourge of Racial Bias
in New York State’s Prisons

A New York Times investigation draws on nearly 60,000
disciplinary cases from state prisons and interviews with inmates to
explore the system’s inequities and the ripple effect they can have.

By MICHAEL SCHWIRTZ, MICHAEL WINERIP and ROBERT GEBELOFF DEC. 3, 2016

The racism can be felt from the moment black inmates enter New York’s upstate
prisons.

They describe being called porch monkeys, spear chuckers and worse. There are
cases of guards ripping out dreadlocks. One inmate, John Richard, reported that he
was jumped at Clinton Correctional Facility by a guard who threatened to “serve up
some black mashed potatoes with tomato sauce.”

“As soon as you come through receiving, they let you know whose house it is,”

said Darius Horton, who was recently released from Groveland Correctional Facility
after serving six years for assault.

Most forbidding are the maximum-security penitentiaries — Attica, Clinton,
Great Meadow — in rural areas where the population is almost entirely white and

https://www.nytimes.com/2016/12/ 03/nyregion/new-york-state—prisons—inmates-racial-bias.html'?__. . 5/23/2017
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nearly every officer is too. The guards who work these cellblocks rarely get to know a
black person who is not behind bars.

Whether loud and vulgar or insinuated and masked, racial bias in the state
prison system is a fact of life. ‘

It is also measurable.

Areview by The New York Times of tens of thousands of disciplinary cases
against inmates in 2015, hundreds of pages of internal reports and three years of
parole decisions found that racial disparities were embedded in the prison
experience in New York.

In most prisons, blacks and Latinos were disciplined at higher rates than whites
— in some cases twice as often, the analysis found. They were also sent to solitary
confinement more frequently and for longer durations. At Clinton, a prison near the
Canadian border where only one of the 998 guards is African-American, black
inmates were nearly four times as likely to be sent to isolation as whites, and they
were held there for an average of 125 days, compared with 9o days for whites.

A greater share of black inmates are in prison for violent offenses, and minority
inmates are disproportionately younger, factors that could explain why an inmate
would be more likely to break prison rules, state officials said. But even after

accounting for these elements, the disparities in discipline persisted, The Times
found.

The disparities were often greatest for infractions that gave discretion to
officers, like disobeying a direct order. In these cases, the officer has a high degree of
latitude to determine whether a rule is broken and does not need to produce physical
evidence. The disparities were often smaller, according to the Times analysis, for
violations that required physical evidence, like possession of contraband.

Blacks make up only 14 percent of the state’s population but almost half of its
prisoners. Racial inequities at the front end of the criminal justice system — arrest,
conviction and sentencing — have been well documented.
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The degree of racial inequity and its impact in the prison system as documented
by The Times have rarely, if ever, been investigated. Nor are these issues
systematically tracked by state officials. But for black inmates, what happens inside
can be profoundly damaging.

Bias in prison discipline has a ripple effect — it prevents access to jobs and to
educational and therapeutic programs, diminishing an inmate’s chances of being
paroled. And each denial is likely to mean two more years behind bars.

A Times analysis of first-time hearings before the State Board of Parole over a
three-year period ending in May found that one in four white inmates were released
but fewer than one in six black inmates were.

Even well-run prisons are dangerous. There are more than 50,000 inmates
doing time at 54 prisons around the state for a range of crimes, from petty theft to
multiple murders. Many interviewed by The Times, like Ibrahim Gyang, who is
serving 25 years to life for killing a gang rival, were confined at maximum-security
prisons. He acknowledged that inmates needed guards to keep order and protect
them from being preyed on by the most violent among them.

“Ijust want the system to follow the rules,” he said.

Presented with The Times’s findings, officials from the State Department of
Corrections and Community Supervision said that while there were racial issues in

any large organization, these had little impact on the disciplinary system in the
prisous.

“With an agency of close to 30,000 staff, the vast majority of our work force
understand that it is a challenging job, and they approach it professionally,” Tom
Mailey, the department spokesman, said in a statement.

The agency said that some racial disparities, like why black inmates spent more
time in solitary confinement than whites, could be explained by data The Times did
not have access to — most important, prisoners’ full disciplinary histories.

But the department provided no data to contradict The Times’s findings of a
systemwide imbalance in discipline.
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In July, Chavelo Borden, who is serving a six-year sentence for robbery, met
with reporters in the visiting room at Clinton, where guards had hung a sign saying
“All Lives Matter.” Mr. Borden said he and other black prisoners at Clinton were
treated “like we're another species.”

“They don’t see us with pristine eyes,” he said.

So many of the racial problems in the New York’s prisons stem from a
fundamental upstate-downstate culture clash that plays out daily on the celiblocks.

The largely white work force comes from places in northern, western and central
New York like Elmira, Malone, Rome and Utica. These are some of the state’s poorer
and less diverse communities, where, even as far north as the Canadian border, a
Confederate flag can be spotted on the back of a pickup truck or hanging from a front
porch. Inmates refer to some of the big maximum-security facilities as “family
prisons,” where members of the same family have worked for generations. In these
communities, prisons are often seen as political spoils, fiercely protected by upstate
politicians for the jobs they provide.

With the disappearance of manufacturing upstate, prisons provide many of the
middle-class jobs factories once did. They are fueled by a steady supply of inmates,
mostly black or Latino, who are shipped north, far from the urban areas where they
grew up. More than half of the state’s inmates are from New York City or its suburbs.

Blacks and whites are treated more equitably in some of the prisons close to the

city, including Sing Sing Correctional Facility in Ossining, less than an hour by train
from Grand Central Terminal.

Black officers make up the majority of the uniformed staff there, setting it apart
from every other men’s prison in the state. There were no disciplinary disparities
between whites and blacks at Sing Sing, according to a Times review of the 1,286
violations issued to inmates there for breaking prison rules,

Inmates interviewed at prisons around the state said that if they had to do time
in a maximum-security facility, Sing Sing would be the best place.

https://www.nytimes.com/2016/1 2/03/nyregionfnew-york-state-prisons—inmates-racial-bias.html?_... 5/23/2017
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“Everyone wants to get to Sing Sing,” said Justin Shaw, an inmate who was
doing time for criminal possession of a weapon.

Mr. Gyang said, “It’s coveted.”

The Story in Numbers

Page 5 of 18

On the cellblocks, it is a foregone conclusion that the disciplinary system is rigged.

The uniformed staff is given almost total control over the process. Corrections

officers make the charges — issuing “tickets,” in prison parlance — and hearing
officers, typically sergeants, lieutenants or captains, determine guilt and decide

punishment. Inmates almost always lose. At disciplinary hearings, inmates won only

about 4 percent of the cases in 2015, according to the department.

The Times analyzed 59,354 disciplinary cases from last year. Systemwide, black
inmates were 30 percent more likely to get a disciplinary ticket than white inmates.
And they were 65 percent more likely to be sent to solitary confinement, where they

are held in a cell 23 hours a day.

Last year, black inmates got 1,144 tickets that resulted in 180 or more days in

isolation; white inmates received 226 tickets that had similarly long sentences.

Department officials said there were marked improvements in the past few

years, thanks to a settlement the state had signed with the New York Civil Liberties
Union that brought in a federal expert to oversee efforts aimed at reducing the use of

solitary confinement. Between April 2014 and October of this year, the share of

solitary prisoners who were African-American had decreased to 57 percent, from 64

percent, said Mr. Mailey, the department spokesman.

Taylor Pendergrass, the lead New York Civil Liberties Union lawyer in the
settlement, said the department was “off to an encouraging start.”

“It will be a major undertaking to unwind decades-long practices and transform

the culture of this large organization all the way down to the staff working in the
cellblocks,” Mr. Pendergrass said.

https://www.nytimes.com/2016/1 2/03/nyregion/new-york-state-prisons-inmates-racial-bias. html? ...
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There has been resistance from the rank and file. In a statement, the New York
State Correctional Officers & Police Benevolent Association, the union that
represents guards, said the settlement with the civil liberties union had made the
prisons more dangerous.

“The disciplinary system has been weakened in our prisons,” the association
said. “Especially given the heavy gang presence and overwhelming increases in
violent incidents, appropriate disciplinary measures are needed to maintain order
and to protect other inmates, as well as staff.”

Solitary confinement is only one piece of the disciplinary process that had a
disparity, The Times found, and it is unclear whether the settlement will affect other
elements of the system.

Some of the starkest evidence of bias involves infractions that are vaguely
defined and give officers the greatest discretion. Disobeying a direct order by an
officer can be as minor as moving too slowly when a guard yells, “Get out of the
shower.” It is one of the most subjective prison offenses. For every 100 black
prisoners, guards issued 56 violations for disobeying orders, compared with 32 for
every 100 whites, according to the analysis.

For smoking and drug offenses, which require physical evidence, white inmates,

who make up about a quarter of the prison population, were issued about a third of
the tickets.

Inmates have the right to appeal to an outside court and be represented bya
lawyer — if they can find one willing to take their case; they almost never do. Of the
tens of thousands of inmates who got disciplinary tickets in 2014 and 2015, about
280 were represented by Prisoners’ Legal Services of New York, which is financed by
the state. If an inmate is lucky enough to have Prisoners’ Legal Services take his case,
his odds improve greatly. About two-thirds of the organization’s clients won their
appeals — but by then, many had completed their solitary sentence.

Ibrahim Gyang said in an interview that at one of his disciplinary hearings, an
officer called as a witness had to reread the ticket because he could not remember
the case. And Mr. Gyang still lost.

https://www.nytimes.com/2016/1 2/03/nyregion/new—york—state-prisons-imnates-racial-bias.html?_... 5/23/2017
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It is not just that blacks fare worse: Whites are more likely to get a break. Both
white and black prisoners mention the escape of two murderers from Clinton last

year as a prime example of white guards’ tendency to be more trustful of white
Inmates.

The murderers, Richard W, Matt and David Sweat, both white, got the tools they
needed to cut through walls and piping because of friendships they had developed

with an officer and a civilian employee, both white. “A major reason for allowing

those inmates to have the latitude that they had was because they had white

privilege,” said Joseph Williams, who worked for the corrections department for 47
years and was one of its few black prison superintendents. “We know if he had been

black he would have never been given that wide a latitude.”

Markus Barber, a black inmate at Green Haven Correctional F acility, called it

“the complexion for the connection.”

Examining One Charge: Assault

On Oct. 23, 2014, at Clinton, John Richard was stopped by Officer Brian

Poupore, who took issue with his tinted glasses even though he has vision problems

and had a medical permit to wear them, according to department records.

“Monkeys don’t wear glasses,” a sergeant said, according to Mr. Richard, who is

serving a life sentence for murder.

When Mr. Richard refused to remove them, he said, Officer Poupore and several
other guards jumped him. In their internal reports, the officers said Mr. Richard -

punched them several times and had to be subdued. After the encounter, Officer

Poupore had a minor injury, according to the medical report, while the other officers

had none,

The medical report said Mr. Richard had bruises all over his body, including his

face, under his ear and on his back. He had trouble walking, the report said. His
glasses were broken.

https://www.nytimes.com/2016/1 2/03/nyregion/new-york-state-prisons-inmates-racial-bias. html? ...
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He was found guilty of assault and spent the next six months in solitary
confinement.

Assault on prison workers may seem like a straightforward infraction, but a
closer look reveals a disturbing pattern. There were 1,028 such violations issued in
the state system last year. Black men received 61 percent of them, while white men
received 9 percent. Under department rules, officers have considerable leeway over
what constitutes an assault. An inmate need not cause an injury or even touch an
officer.

About 20,000 uniformed officers work in the state’s prisons. During the first
half of the year, 2,007 of them were involved in assault cases, according to
department data, but 98 percent of them had no injuries or only minor ones, which
can be as vague as “aches/pain.” Eight officers suffered serious injuries, defined as a
broken bone or a puncture wound.

The Times reviewed 215 reports of assaults on staff from the first quarter of
2015, obtained through a Freedom of Information Law request. The department
redacted the officers’ names but not the inmates’. It also redacted most information
about injuries, but in several cases, The Times was able to obtain medical records
through the prisoners.

Among those reports, the cases of three black inmates — Darius Horton, Paul
Sellers and Justin Shaw — followed the same pattern: All were involved in seemingly
trivial disagreements with guards that led to minor altercations. And while it is hard
to know who was responsible for escalating the episodes, the officers were not

injured and remained on duty, while the inmates were punished with long stints in
isolation.

Mr. Sellers was returning from dinner at Five Points Correctional Facility when
he was stopped by an officer for taking “a loaf of state bread” back to his cell,
according to the guard’s report. “Surrender the bread,” the officer ordered. Mr.

Sellers refused and grabbed the shirt of the officer, who punched him in the face. He
was sent to solitary for 166 days.

hitps://www.nytimes.com/2016/12/03/nyregion/ new-york-state-prisons-inmates-racial-bias.html? ... 5/23/2017



The Scourge of Racial Bias in New York State’s Prisons - The New York Times Page 9of 18

Mr. Shaw was stopped at Washington Correctional Facility because he was
“attempting to conceal contraband,” according to the officer’s report. When
challenged, “the inmate produced a stack of waffles,” the report said. Mr. Shaw was
accused of then grabbing the officer’s arm and given a 180-day lockup.

Mr. Horton was caught by Officer Michael Stamp at Groveland carrying a bowl
of hot water from the microwave for coffee after the common room had closed. The
officer ordered Mr. Horton to leave it, he refused and they got into a shouting match
and bumped shoulders, according to the report. The guard claimed that Mr. Horton
then punched him. In an interview, Mr, Horton denied this, saying he was jumped
by Officer Stamp and six other guards. Two of the officers had minor injuries; the
other five were unharmed. Mr. Horton was sentenced to 270 days in isolation.

How much race figured in these three encounters — if it did at all — is hard to
know. The guard in Mr. Sellers’s case was Hispanic; in the other two cases, the
guards were white. Mr. Shaw said the officer might have just been having a bad day.
“I don’t like to say everything is race,” he said.

For Mr. Horton, there was no doubt that race was at play when, as he told it, he
was handcuffed and beaten by seven officers, all of them white.

“They took me out there and beat me like I got caught drinking at the whites-
only fountain,” he said.

The corrections officers’ union encourages members to report even the slightest
physical contact as an assauit. As the union negotiates a new contract, billboards in
the Albany area have shown officers with neck braces, strapped to stretchers.
Assaults on staff members have increased in recent years. There were 895 cases
recorded in 2015, some involving more than one inmate, compared with 577 in 2010
according to department data. More recently, assaults on staff were down by 16
percent between January and October of this year, compared with the same period
last year, the department said.

bl

Union officials did not comment on the racial disparities in discipline that The
Times found.
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“While facing record high levels of violence and one of the most dangerous work

environments in the country, corrections officers conduct themselves with

professionalism and integrity to keep our prisons secure and our communities safe,”

the union said in a statement.

Inmates claim that officers regularly provoke altercations that are classified as

assaults, including taunting them with racial shurs or touching them inappropriately
during a pat frisk. The Times’s analysis showed that prisoners charged with failing to
comply with a pat-frisk order were also often charged with assault. Over all, black
men were punished seven times as often for pat-frisk infractions as white men, and

among inmates under 25, blacks received 185 tickets, while whites got only 14.

One of the more humiliating abuses inmates describe is known as the “credit
card swipe.” Officers order the prisoners to stand against a wall for a pat frisk and

then swipe their hands aggressively between their buttocks.

If an inmate is startled and pulls a hand off the wall, the officer has a green
to use force.

Black and Mentally Il

When a corrections sergeant stopped Rashief Bullock on his way back from
breakfast at Attica Correctional Facility in January 2015, it was not for breaking

light

a

prison rule. It was because he was acting “erratic” and “fidgety,” the sergeant’s report

said.

That should have been no surprise. Mr. Bullock, who is serving an eight-year

sentence for selling drugs to an undercover police officer, describes himself as
“mentally unstable.” Many of his letters home to his father are confused and

delusional. In one he wrote, “I haven’t been talking like how I use to because I've

been hearing voices to much.” In another he asked, “Why do these middle Easte
prostitutes Harass me everyday?”

rm

The sergeant wrote in his report that he conducted a pat frisk and found nothing
but then, as they were heading back to his cell, Mr. Bullock suddenly punched him in

the face with his left fist. Mr. Bullock, who is right-handed, denies hitting anyon

https://www.nytimes.com/2016/1 2/03/nyregion/new-york-state-prisons-inmates-racial-bias.html ? .
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Wherever the truth lies, the incident report makes it clear that no one was hurt
and that all six officers involved remained on duty.

Even so, Mr. Bullock was found guilty of assaulting an officer and spent six
months in solitary confinement. Inmates with mental illness are often the least
equipped to handle the stresses of a regimented prison life. They tend to act out
more and are disciplined at far higher rates.

Race magnifies their problems. Of the 100 inmates statewide who were
sentenced to the most time in solitary last year, more than half were minorities who

at some point had been treated in prison mental health programs, according to the
Times analysis.

Mr. Bullock, 32, has spent long stretches in isolation at six different prisons. “I
get thrown in the S.H.U. every jail I go to because I can’t control my body,” he said,
referring to solitary-confinement cells.

He is what fellow inmates call a “herb,” an easy mark for guards to pick on.
Corrections officers “really don’t like me, I think,” he said.

It was the same on the outside. On the evening of Jan. 8, 2009, as plainclothes
officers moved in to arrest Mr. Bullock on a Staten Island street corner, his friends
drove off without him, according to the police report.

For much of the past summer, Mr. Bullock was confined to his cell for 23 hours
a day after getting a ticket for “being out of place.” Given how psychotic he seemed
during two recent interviews in the visiting room at Elmira, it is remarkable that he
could follow any of the 120 regulations for which an inmate can be disciplined.

He described a “dimension portal” in Sudan that was a secret entrance to hell;
explained that he was from “divine lineage”; and said he communicated with people
in their graves, including his relative Alexander the Great.

At the time, he said he was not receiving mental health treatment or taking
medication.

https://www.nytimes.com/2016/ 12/03/nyregion/new-york-state-prisons-inmates-racial-bias.html? ... 5/23/2017
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Mr. Bullock was not sure whether racism had been a factor in his case at Attica
— where 96 percent of the officers are white, and only 1 percent black — although he
said he had seen it a lot in prison. At Greene Correctional Facility, he said, an officer
mocked him for “sweating like a black man at a math contest”; at Coxsackie
Correctional Facility, a guard threatened to “beat the black” off him.

During the seven years in prison, he has written scores of letters to his father,
Rudy Bullock. Early on, his letters were rational, focused and touching. In May 2012
he asked his father to send him a scientific calculator. Around the same time, he
wrote: “Dear Pops, I wish I was home and we were going to the movies or a

restaurant. I hate jail a lot. So many colored folks in jail, if I was rich I know I could
of beat this case.”

y

But in July of that year he wrote: “I'M GOING THROUGH TO MUCH
DEPRESSION. I CAN'T HANDLE THIS MUCH LONGER!” And that November:

“My mental health is going horrible in here and it’s detiriating fast from being
isolated in my room all day.”

“Being in the box,” he wrote in September 2014, “I have been undergoing
unsurmountable stress.”

Mr. Bullock is currently doing a 90-day solitary sentence at Five Points for
disobeying a direct order. He is scheduled to leave isolation on Christmas.

Paths to Improvement

No other prison in the state is like Sing Sing. Of the 686 uniformed staff

members there, 83 percent are black or Latino, compared with 17 percent for the
entire state prison system.

Reggie Edwards, who is serving 25 years to life for murder, said Sing Sing’s
guards were often from the same neighborhoods as the inmates. Mr. Edwards said

the white guards knew city life and were more likely to have black or Hispanic
friends.

“They identify with us,” he said. “They see things from our perspective.”

https://www.nytimes.com/2016/1 2/03/nyregion/new-york-state—prisons-inmates-racial-bias.html?_. . 5/2372017



The Scourge of Racial Bias in New York State’s Prisons - The New York Times Page 13 of 18

Elizabeth Gaynes, the executive director of the Osborne Association, an inmate
advocacy group, said guards at Sing Sing “see the men as less “foreign.”

The disciplinary disparities in most of the other prisons do not exist at Sing

Sing. Black inmates make up 57 percent of the population there and get 58 percent
of the tickets,

Guards write fewer disciplinary tickets there than they do at most other
maximum-security prisons. In 2015, there were 27 tickets given for assault on staff at
Sing Sing, compared with 91 at Great Meadow Correctional Facility, a maximum-
security prison of similar size in Comstock.

“It relieves so much stress being in one of those jails down there with all those
black people,” Mr. Bullock wrote in one of his letters to his father. Being that close to

home, he wrote, he could pick up Hot 97, the New York City hip-hop radio station, in
his cell.

Because Sing Sing is so close to the city, with major nonprofits like the Fortune
Society and the Osborne Association nearby, it has more programs than most state

prisons. Inmates can get a college degree and participate in theater and art
initiatives.

Sing Sing also receives more family visits annually than any other prison in the
state, the department said.

For these reasons, Sing Sing is used by the corrections department as a reward
for inmates with good records at other prisons.

At a graduation ceremony in mid-October, 68 men received certificates for
completing a four-month parenting and relationships course as wives, girlfriends,
parents and children rose for one standing ovation after another.

One woman in the audience, Joyce Newell, a nurse’s aide, said that when her
son was at Clinton, 300 miles north of the city, she would have to catch a bus from
the Bronx at 11:30 on Friday nights to be there in time for visiting hours on Saturday
morning. She would arrive back in the Bronx at 2 a.m. on Sunday and then take a
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subway to her apartment. Now that her son is at Sing Sing, the trip takes her half an
hour. “I visit him every week on my day off,” she said.

Sing Sing can still be brutal. One assault case examined by The Times involved
an inmate named James Wright, who was released last year after completing a five-
year robbery sentence. Mr. Wright argued with a guard, was pushed against a wall
and subdued by four other officers, according to the incident report. The guards had
no injuries; Mr. Wright’s two front teeth were knocked out.

And still, when asked if the prisons farther upstate were worse for black
inmates, Mr. Wright answered, “Absolutely.”

There is evidence that the inequitable treatment of blacks in state prisons has
been going on for decades. In 1993, in response to a lawsuit filed by the Prisoners’
Rights Project of the Legal Aid Society, a federal judge ordered the state to correct
disparities at Elmira. Based on a detailed statistical analysis, the judge, David G.
Larimer, concluded that black inmates were assigned the worst prison jobs, housed
on the most decrepit cellblocks and disciplined out of proportion to their numbers.

In a ruling meant to correct these imbalances, Judge Larimer mandated quotas
to ensure that black prisoners would get a fair share of the good jobs and housing on
preferred cellblocks. Those quotas remain in place. To this day, the Prisoners’ Rights
Project receives regular reports from the corrections department listing the number
of Elmira inmates by race for the most desired jobs and housing blocks.

L]

At the time, Legal Aid also asked that discipline be monitored for racial
disparities, but the state resisted.

John Boston, the lead lawyer for the prisoners, warned in court that without
such monitoring, black inmates would continue to be singled out disproportionately
for punishment. “Once everybody’s head is turned and we all move on to something
else, the problem is likely to reassert itself,” he said at the time.

That is exactly what happened. After more than two decades, disparities in
housing and jobs at Elmira have largely disappeared. But as The Times’s analysis
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showed, discipline in Elmira is still as racially skewed now as it was in the 1980s,
with black inmates punished at about twice the rate of whites.

Bias Against Guards

It is not just black inmates who suffer harassment at the hands of white gnards.

In the early 2000s, a group of white officers and supervisors relentlessly taunted
and abused Curtis Brown, one of the few black guards at Elmira. According to
documents from an investigation by the corrections department’s affirmative-action
office, the white officers wrote “Token” on his locker, and someone attached a

picture of a disheveled black man to his timecard and wrote, “This is your black ass
nigger brother.”

While Officer Brown was serving in the honor guard at a funeral for a fellow
officer, a corrections lieutenant, George Martin, came up to him and said, “I didn’t
know they let niggers in here,” investigators reported. And at a local hockey game
that Officer Brown was attending with his family, Officer Nicolo Marino said to
another white guard who was present, “I see you brought your inmate porter with
you,” according to a state investigation.

In a federal lawsuit filed by Officer Brown, he said that another guard once came

up behind him and wrapped a chain around his neck as if it were a lynching. The suit
was settled in 2009 for an undisclosed amount.

A white guard who stood up for Officer Brown was also targeted. The guard,
Quentin Halm, reported in an affidavit that because they were friends, he was
singled out by “bigots and racists.”

One guard said to Officer Halm that if he loved Officer Brown so much, “why

don’t you kiss him on his big, fat lips?” Another suggested that he go to “cornrow
school with your homey.”

Records from the state comptroller indicate that none of the white guards
involved were suspended, and that several of them continued to work at Elmira for
years after the state affirmative-action investigation. Whether they received some

https://www.nytimes.com/2016/1 2/03/nyregion/new-york-state-prisons-inmates-racial -bias.html? ... 5/23/2017



The Scourge of Racial Bias in New York State’s Prisons - The New York Times Page 16 of 18

other form of punishment is not known, since state law prohibits the public release
of officers’ disciplinary records.

Officer Brown, now in his 28th year on the job, is one of eight black guards at
Elmira. '

Through the years, the corrections department has made attempts to integrate
the work force at some of the big upstate prisons. In the 1970s and "80s, black
officers from the Buffalo area were transferred to Attica. While the two communities
are just 35 miles apart, Attica sits in the middle of farm fields, in the overwhelmingly
white Wyoming County. The new black guards were mercilessly harassed, said
Tyrrell Muhammad, who was imprisoned at Attica then and is now a project
associate at the Correctional Association, an inmate advocacy group that has a state
mandate to monitor conditions in the prisons. Mr. Muhammad said black officers
were roughed up and humiliated in front of the other guards. Most left, he said.

Even if the department wanted to transfer black officers into the upstate prisons, a
seniority provision in the state’s contract with the guards’ union would make that
impossible. It is the officers who decide where they work, not the prison
superintendents or even the corrections commissioner. The state is negotiating a
new contract, but union officials say that seniority rules are not negotiable.

Outside Intervention

Federal intervention has been one of the few effective means of addressing the
racial inequities and civil-rights violations in New York State prisons. It has worked
at Elmira for housing and jobs and has been somewhat successful in holding officers
accountable for the worst excesses of brutality and discrimination.

On Sept. 21, Preet Bharara, the United States attorney for the Southern District
of New York, announced that a group of corrections officers at Downstate
Correctional Facility, in Fishkill, had been arrested over the brutal beating of Kevin
Moore, a black inmate. Mr. Moore, 56 at the time, had five broken ribs, a collapsed
lung and shattered bones in his face. The guards, who called themselves the
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Downstate Four, were also accused of ripping out his dreadlocks. One of them even
bragged about using the dreadlocks to decorate his motorcycle, the indictment said.

Just as egregious was the cover-up, Mr. Bharara said: The officers hit one of
their own on the back with a baton to make him appear injured, took several photos
for the record and falsified reports claiming that Mr. Moore had attacked them,
according to the indictment.

“Excessive use of force in prisons, we believe, has reached crisis proportions in
New York State,” Mr. Bharara said at the news conference.

Like Attica and Clinton, Downstate is a particularly difficult prison for minority
inmates, who, in 2015, were more than twice as likely to be disciplined as whites, The
Times’s analysis showed. Blacks and Latinos got 1,078 tickets, while whites received
144.

Mr. Moore was so badly beaten that he spent 17 days in the hospital.

What happened next is a prime example of why many inmates consider the
prison disciplinary system to be a farce.

Mr. Moore was issued a ticket for assault on staff and put in solitary
confinement after being discharged from the hospital.

It was only when an internal affairs investigator with the corrections

department intervened that Mr. Moore was let out of isolation and the assault charge
was dropped.

By then, he said, he had spent 26 days in solitary confinement. After the officers
were indicted, he was transferred out of state custody and moved to an undisclosed
location to protect him from possible reprisals by corrections officers.

Susan C. Beachy contributed research.

A version of this article appears in print on December 4, 2016, on Page A1 of the New York edition with
the headiine: The Scourge of Racial Bias in New York State’s Prisons.

© 2017 The New York Times Company

https://www.nytimes.com/2016/12/ 03/nyregion/new-york-state-prisons-inmates-racial-bias.html? ...

Page 17 of 18

5/23/2017



NEW | Corrections and

YORK

$TATE | Community Supervision
ANDREW M. CUOMO ANTHONY J. ANNUCCI
Governor Acting Commissioner

AN OVERVIEW OF THE OPERATIONS OF THE STATE DEPARTMENT OF
CORRECTIONS AND COMMUNITY SUPERVISION

The Department of Corrections and Community Supervision is responsible for confining every
individual in this State who is convicted of a felony or adjudicated as a youthful offender and who
receives either a determinate or indeterminate sentence of imprisonment. Individuals are sent to State
prison either as new commitments or as returned parole violators. Individuals who receive definite
sentences of imprisonment are housed in local jails.

The Department is also responsible for supervising every offender who is released from prison
into the community through parole, conditional release, presumptive release, medical parole or post-
release supervision, as well as those sex offenders who are placed on a regimen of strict and intensive
supervision and treatment pursuant to Article 10 of the Mental Hygiene Law. In April of 2011,
comprehensive legislation took effect which merged the former Department of Correctional Services
and Division of Parole to create the Department of Corrections and Community Supervision. See
Chapter 62 of the Laws of 2011, Part C, subpart A. The Board of Parole, an entity that was previously
a part of the Division of Parole, is now a part of the Department. Given its unique responsibilities,
special provisions were added to the Correction Law and Executive Law to ensure the independence of
the Board’s decision-making functions, as well as the independence of the administrative law judges
who preside over parole violation hearings.

The Department’s Mission Statement reads as follows: “To improve public safety by providing
a continuity of appropriate treatment services in safe and secure facilities where all inmates’ needs are
addressed and they are prepared for release, followed by supportive services for all parolees under
community supervision to facilitate a successful completion of their sentence.”

The Department presently operates correctional facilities that are situated throughout the four
corners of the State, including the Willard Drug Treatment Campus, a facility developed for only those
individuals who either receive sentences to parole supervision (see Penal Law §410.91), or are
technical parole violators diverted to Willard in lieu of State prison. The Department also operates
three innovative 45-day diversion programs for technical parole violators at the Edgecombe, Hale
Creek and Orleans Correctional Facilities. A map is attached as Exhibit 1 showing the name and
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location of every facility in the State, as well as the various regions that comprise the community
supervision arm of the agency. '

The annual budget for the Department, including capital as well as operational expenditures, is
in excess of $3.0 billion. The Department employs approximately 29,000 individuals which include
approximately 19,000 uniformed or security staff in its correctional facilities, together with
approximately 8,500 non-uniformed staff such as teachers, offender rehabilitation coordinators
(formerly known as counselors), vocational instructors, health care workers, maintenance, clerical and
support personnel. The Department also employs approximately 1,300 community supervision staff.
As of February 28, 2017, the Department had an under custody offender population of 51,500. At one
. time, the Department’s under custody population was approximately 72,600. Presently, the
Department is also responsible for the supervision of approximately 35,500 parolees in the
community. Every month between 2,000 and 2,500 inmates are received into the Department's

custody.

THE COMMENCEMENT OF A SENTENCE OF IMPRISONMENT
CLASSIFICATION AND RECEPTION

A sentence of imprisonment legally commences when an inmate is received into an institution
under the Department’s jurisdiction. See Penal Law §70.30(1). Once deemed “state ready” by the
counties where they are confined, recently sentenced inmates are delivered to State facilities that serve
as reception centers. Section 430.20 of the Criminal Procedure Law requires the Department to accept
into its custody "forthwith" those individuals who are sentenced to State imprisonment. Nearly every
county in the State falls subject to the legal precedent that defines "forthwith" as a prescribed period of
time which is typically ten (10) days from the date an inmate becomes state ready. A state ready
inmate is an inmate who: (i) has been sentenced to a term of State imprisonment; (ii) has had all of the
requisite transfer documentation assembled for him or her as set forth in Correction Law §601(a) (i.e.,
the sentence and commitment order, any order of protection issued pursuant to Criminal Procedure
Law §380.65, presentence report and medical summaries); and, (iii) is otherwise awaiting transfer to
State prison.

Every inmate is delivered to one of the Department’s reception centers for initial processing,
screening, testing and classification. See Correction Law §§2(5) and 71. There are four reception
centers consisting of: Downstate (male maximum security), Ulster (male medium security) Elmira
(male maximum security) and Bedford Hills (female maximum security). The Department operates a
screening unit on Riker's Island in New York City which reviews the necessary documentation in
advance of an inmate’s transfer in order to make a preliminary security determination.

For every individual committed to its custody, the Department must provide for their safety
and well-being, regardless of their criminal history or present offense. See generally Correction Law
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§§70(2), 72, 136, 137, 140 and 805. Accordingly, during the reception process, a comprehensive
initial risk assessment is completed for each inmate. See generally Correction Law §112(4). All
inmates also undergo an immediate medical assessment which is followed with a complete physical
examination. A psychological evaluation will also be performed if deemed necessary. In addition,
academic, vocational and substance abuse screenings are conducted. The Office of Classification and
Movement in the Department’s Central Office monitors the inmate’s progression through each
classification center to ensure their assessments are completed in a timely manner.

GENERAL CLASSIFICATION PROCESS

Intake Interview — each inmate is interviewed concerning his or her criminal history, medical
or mental health concerns, substance use/abuse, personal safety issues, and family and personal
background.

Security Assessment — each inmate is assigned a security classification level based upon
completion of an initial security classification guideline or a returned parole-violator guideline.

Mental Health Status — inmates identified as requiring mental health services are assigned a
mental health service level that ranges from a Level 1, a level requiring the most intensive services, to
a Level 6, a level where no service is called for. Service Levels 1 thru 4 are defined in Correction Law
§2, subdivisions (27), (28), (29) and (30); there is no Level 5.

Medical Level — a somewhat comparable process is followed to obtain one of three possible
medical level classifications.

- Academic/Substance Abuse Testing — each inmate is administered a battery of academic tests
and substance abuse screenings.

Specialized Program Identification — inmates are flagged for participation in specific programs
such as the Gowanda DWI, Veteran’s, Shock Incarceration, and Comprehensive Alcohol and
‘Substance Abuse Treatment (CASAT).

Separation Screening — inmates are asked to identify any known or potential enemies within
DOCCS. All of the information provided must be investigated and verified by DOCCS staff before it
can be entered onto the Department’s Separation System.
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EXTENDED CLASSIFICATION

Those inmates who are deemed vulnerable and/or have special needs, are placed in a controlled
environment to monitor their adjustment to prison. These inmates are transferred out of extended
classification only when all of their evaluations are complete and an appropriate placement is
identified.

TRANSFER FROM RECEPTON

Upon completion of the reception process, an automated placement system matches the inmate
to an appropriate general confinement facility. See Correction Law §2(10). All inmates are classified
maximum, medium or minimum security. This system takes into account the inmate’s security level,
medical, mental health, and program needs. Inmates are also restricted from facilities where they have
identified enemies who are listed on the Department’s Separation System. In the course of the
reception process, each inmate will have a time computation completed for their sentence in order to
determine their potential release dates, as well as the maximum expiration date of their sentence. In
general, an inmate with six years or more until his or her earliest release date will commence their
prison term at a maximum security facility.

Upon their arrival at a general confinement facility, DNA samples are obtained from those
inmates covered by the law. See Executive Law §§995(7); 995-c(3)(a) and (b). All inmates are also
given an initial shave and haircut so that photographs can be taken for security purposes. Exceptions
will be made for legitimate religious purposes.

CRITICAL DOCUMENTS

The three critical documents which the Department receives when an inmate is delivered to a
reception center are the sentence and commitment, the county presentence report and their criminal
history record (NYSID report). See Correction Law §601. Pursuant to Criminal Procedure Law
§380.65, the sentence and commitment document is to set forth "the subdivision, paragraph and
subparagraph of the penal law or other statute under which the defendant was convicted."

Prior to this statutory requirement, a commitment document would, for example, generically
list Robbery in the First Degree as the crime of commitment. Now, with the particular subdivision of
the Penal Law being specified, the Department will know whether the robbery conviction involved
serious physical injury, a deadly weapon, a dangerous instrument or the display of what appeared to be
handgun. This type of information is very relevant for purposes of determining whether Executive
Order #9, discussed infra, is applicable.

The Department receives neither the plea minutes nor the indictment when an inmate is

remanded to State custody. Similarly, sentencing minutes are not delivered to the Department together
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with the inmate; instead, they are separately mailed to the Department, usually after the inmate has
already been screened and classified. See Criminal Procedure Law §380.70. In order for the
Department to match up the sentencing minutes with the appropriate inmates, court reporters
throughout the State have been instructed to record the inmate's NYSID number on the cover of the
sentencing minutes. If this is not done, matching sentencing minutes with the correct inmate can be

problematic.

Frequently, an inmate’s sentencing minutes contain important information that the Board of
Parole will consider when making its release decisions pursuant to section 259-i of the Executive Law.
A number of years ago, the Department, in collaboration with the Office of Court Administration,
issued an instructional memorandum to all courts advising that appropriate steps should be taken to
ensure the sentencing minutes are routinely transcribed and submitted to the Department in a timely
manner. In instances where the minutes have not been provided to the Department in due course, the
Department has made it a priority to obtain the sentencing minutes prior to each inmate’s appearance
before the Parole Board. ’

‘Because the sentencing minutes do not accompany inmates at the time of their reception, any
information regarding their sentence which either the court or the district attorney believes the
Department needs to be aware of, should be clearly noted on the commitment document itself. Each
sentence and commitment usually has a section which is denominated as “remarks.” Critical
decisions, such as whether an inmate will be accepted into the Shock Incarceration Program, can be
made during the reception process, and routinely, such decisions occur without the benefit of the
sentencing minutes. For this reason, any remarks clearly articulated on the sentence and commitment
document by the court are of critical importance to the Department.

Perhaps, the single most important document at the time of an inmate’s reception is the
presentence report. It is of enormous importance not only in making security and classification
decisions, but also in terms of making program assignments. This report follows the inmate
throughout their incarceration and community supervision. A summary of the presentence report is
also entered into the Department's computer record that is maintained for each inmate. Hence, if a
presentence report contains inaccurate information, it behooves the affected party to make the
appropriate motion to have the report corrected at the time of sentencing. If errors or inaccuracies
within the presentence report are not corrected by the court at the time of sentencing, the opportunity
to do so may be permanently lost and the defective report will follow the offender throughout his or
her entire sentence. Neither the Department nor the Board of Parole have any authority to alter,
modify or disregard a presentence report or any portion thereof following sentencing.

Finally, as part of the reception process, the Department may receive summaries regarding
medical information or behavior while the inmate was confined in the local correctional facility. If
special medical arrangements must be made during the Department's reception process, local officials
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will usually communicate such needs prior to the actual delivery of the inmate to a State reception
center.

As previously noted, upon completion of the reception process, an inmate will be transferred to
a general confinement facility where his or her program needs will be identified and addressed through
participation in various educational and vocational programs. See Correction Law §805. To the
greatest extent practicable, correctional facilities are operated with the objective of assisting sentenced
persons to live as law abiding citizens. See Correction Law §70(2). '

SENTENCE CALCULATION

Sentencing in this State has become extremely complex as a result of New York having both
determinate terms as well as indeterminate terms of imprisonment for particular felony offenses.

A determinate sentence is a term of imprisonment for a specified number of years. These
sentences are imposed by the court in increments of whole and half years, and are imposed for violent
felony offenses (“VFO”), as well as virtually all drug offenses.

An inmate serving a determinate sentence for a VFO has two release dates:

(i) Conditional Release date: when 6/7 of the full determinate term has been served.
(i) Maximum Expiration date: when the full determinate term has been served.

An inmate serving only a determinate term of imprisonment is statutorily ineligible to appear before
the Parole Board and be considered for discretionary release to parole. See Penal Law §70.40.

With the enactment of the 2004 Drug Law Reform Act, a drug offender serving a determinate
sentence gained the ability to earn a merit conditional release date after serving 5/7 of the full term.

An inmate released from a correctional facility because of their conditional release or having
served the entire determinate term, (i.e., release at the maximum expiration date), or merit conditional
release in the case of a drug offender who meets the merit time criteria with a determinate sentence,
must serve an additional period of post-release supervision (“PRS”), which is generally between one
and five years. In 2007, however, the Sex Offender Management and Treatment Act (“SOMTA”)
authorized courts to impose longer periods of PRS for sex offenders. See Penal Law §70.45. During
the entire period of PRS, the offender will be supervised by the Department’s parole officers assigned
to its Community Supervision unit. See Correction Law §201

Unlike a determinate sentence, an indeterminate sentence has both a minimum period and a
maximum term imposed by the Court. An inmate serving an indeterminate sentence may have up to
four possible release dates:
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(1) Merit Eligibility date: when 5/6 of the minimum period has been served;

(11) Parole Eligibility date: when the entire minimum period has been served;

(iii) Conditional Release date: when 2/3 of the maximum term has been served, and,
(iv) Maximum Expiration date: when the entire term of imprisonment has been served.

Merit Eligibility and Conditional Release dates are governed by Correction Law §803. Both
dates are dependent upon the inmate earning credit, i.e., a good time allowance, towards their full
term. An inmate who does not earn the full amount of good time may still be eligible for conditional
release before their maximum expiration date. Merit Time, however, cannot be earned in increments -
either the inmate earns the entire 1/6 credit towards their minimum term or none at all; or the entire
additional 1/7 credit in the case of a drug determinate sentence. The standard for earning Merit Time,
is more demanding than what is required for earning a good time allowance to be conditionally

released.

An inmate with a maximum term of life imprisonment has neither a conditional release date
nor a maximum expiration date associated with his or her sentence. Inmates serving life terms of
imprisonment will remain incarcerated for their natural life unless and until the Board of Parole grants
them release as a matter of discretion pursuant to section 259-i(2) of the Executive Law.

“Jail Time” is the period of time that an inmate served in local custody before being delivered
to the Department. This amount of time is calculated and certified by the officials who were
responsible for the inmate while he or she was in local custody and it is credited to the overall State
sentence in order to calculate an inmate’s aforementioned release dates.

TYPES OF CORRECTIONAL FACILITIES

Each correctional facility must be designated in the Department's rules and regulations
according to its established security level, type of inmate that may be confined therein and the purpose
of the facility, i.e., general confinement, Shock Incarceration, Alcohol and Substance Abuse
Correctional Treatment Annex, Work Release, Residential Treatment Facility, etc. See Correction
Law §§2 and 70.

GENERAL CONFINEMENT - In general, these facilities are either classified as maximum,
medium or minimum security facilities based upon the mix of physical plant and characteristics of the
facility that allow it to safely and securely house inmates of a specific risk level. Maximum security
facilities have very secure perimeters such as walls or multiple layers of razor ribbon fencing with
armed guard posts. The essential criteria for a maximum security designation is that the physical
structure provide capacity to isolate all housing, service and program areas by control gates.
Maximum security housing requires that the facility’s cells have individual controlled locking devices
that are secured from inmate access. Each cell must have sanitary accommodations so that in the
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event a housing area is locked down and secured, an inmate’s hygenic needs can be met within the
confines of their cell.

Medium security facilities, like maximum facilities, have secure perimeters. Within the
facility, control over inmate movement is achieved more by direct staff supervision than by corridor
control. Inmate housing in medium security facilities takes the form of multiple occupancy units or
dormitories.

Minimum security facilities generally do not have secure perimeters and also consist of
dormitory-style housing with security being provided by the correction officers assigned to the
particular unit.

SHOCK INCARCERATION PROGRAM

The Department’s Shock Incarceration Program is a six-month program that incorporates
certain elements of a military boot camp and academic programs within a therapeutic community
setting. See Correction Law §865, et seq. This program is available to both male and female inmates.
To be eligible, an inmate must be within three (3) years or less of his or her parole eligibility date in
the case of an indeterminate sentence, or, within three (3) years of their conditional release date in the
case of a drug determinate sentence. Correction Law §865(1). Since jail time comes off of the
minimum period, an inmate could have a minimum period in excess of three years and still be
immediately eligible for shock if he or she spent enough time in local custody. A similar calculation
would apply in the case of a drug determinate sentence.

In terms of crime eligibility, Correction Law §865(1) provides that an inmate cannot participate
in the Shock Program if he or she is convicted of:

(i) an A-I felony;

(i1)) a VFO (Penal Law §70.02);

(iii) any homicide offense as defined in Article 125 of the Penal Law

(iv) any felony sex offense as defined in Penal Law Article 130; or,

(v) any escape or absconding offense as defined in Article 205 of the Penal Law.

Since youthful offender adjudications (“YO”) are not felony convictions, all YOs are technically
eligible for participation in the Shock Program. In all such cases, the underlying facts will be carefully
examined to determine if the inmate’s participation in Shock is appropriate.

In addition, to be eligible for participation in Shock, an inmate cannot have been previously
convicted of a violent felony offense upon which an indeterminate or determinate sentence of
imprisonment was imposed. At one time, this provision of law specified that the inmate could not
have previously been convicted of any felony and also have received a State prison sentence. In 2010,

e R
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the law was changed to narrow this exclusion to provide that the prior felony which resulted in state
imprisonment had to be for a VFO. See Laws of 2010, Chapter 377.

An inmate must also be between the ages of 16 and 50 to participate in the Shock Program.
Correction Law §865(1). An inmate will be allowed to remain in the program if he or she turns 50
after having started the program.

At one time, the Correction Law specified that otherwise eligible inmates could only be
selected from reception centers. Consequently, if an inmate had more than three years to serve on
their sentence before reaching their parole or conditional release eligibility when they came into State
custody, he or she could not be placed into the Shock Program, but instead, was transferred to a
general confinement facility to serve their full sentence. This constraint was removed in 2009 when
the law was amended to allow eligible inmates to be recruited from general confinement facilities.
Hence, inmates can spend some period of time in general confinement facilities and then be placed
into the Shock Program. See Laws of 2009, Chapter 56, Part L, §2.

While in discretionary cases it is the Départment that determines who will be accepted into the
Shock Program, in making this decision, the Department will take into consideration any
recommendations that are made by the court or the district attorney at the time of sentencing. Such
recommendations should be noted clearly on the sentence and commitment. An inmate with an
indeterminate sentence who successfully graduates from the program is immediately eligible for
parole release consideration. Of course, the Board of Parole retains the authority to deny parole to any
Shock graduate. See Executive Law §259-i(2)(e); 9 N.Y.C.R.R. §8010.2.

Under New York’s current sentencing structure, an inmate convicted of a felony controlled
substance or marihuana offense will receive a determinate sentence of imprisonment if remanded to
State custody. See Correction Law §§70.70 and 70.71. Such an inmate will become eligible for
participation in the Shock Program when they are within three years of their conditional release date.
For example, an inmate who receives a 7-year determinate sentence with a conditional release date
after six years of incarceration (i.e., 1/7 time allowance), will become eligible to participate in the
program after serving three years of their determinate term. The advantage for the inmate with a drug
determinate sentence who successfully completes the Shock Program is that he or she must be released
to community supervision. Because of the determinate sentence, this inmate’s release is in no way
subject to the Parole Board’s discretionary release authority that applies to inmates serving
indeterminate sentences. See Penal Law §70.40(1)(a)(ii).

The Shock Program is detailed in Correction Law §§ 865, 866 and 867. For both indeterminate
and determinate sentences, with the Shock Program being a six-month program, an inmate who
completes Shock can reduce his or her time in prison by a maximum of 30 months.
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When a defendant is convicted of a felony controlled substance or marihuana offense, Penal
Law §60.04(7)(a) authorizes the sentencing court to issue an order directing his or her enrollment in
the Shock Program. In such a case, the Department cannot refuse to enroll the inmate in the program
so long as he or she is an otherwise “eligible inmate” as set forth in Correction Law §865(1).

If, however, an inmate cannot be placed in the Shock Program due to the degree of medical or
mental health care they require, section 60.04(7)(b) of the Penal Law sets forth a procedure to be
followed that allows for an alternative to the regular Shock Program. When this occurs, the
Department is obligated to offer to the inmate an alternative six-month program that can both meet the
goals of the Shock program and accommodate the inmate’s medical or mental health needs. If the
inmate accepts and completes the alternative program, he or she will be treated as if they had
successfully completed the customary Shock Program.

If the inmate objects to the proposed alternative program, the Department must notify the
sentencing court of the alternative proposal and the inmate’s refusal of the same. Thereafter, the court
must provide the Department’s proposed alternative to the prosecutor and the defense attorney, and
schedule a hearing where the inmate is present. After considering any written submissions and
hearing from the inmate, his or her attorney and the district attorney, the court may modify its
sentencing order, notwithstanding the provisions of section 430.10 of the Criminal Procedure Law.

While a sentencing court can order an inmate’s enrollment in the Shock Program when they
have been convicted of a felony drug offense, the court does not have the reverse authority, i.e., the
ability to order the Department to not enroll an otherwise eligible defendant into the program, whether
convicted of a drug offense or any other Shock-eligible offense. As previously stated, the Department
will carefully weigh any recommendation by the sentencing court, whether positive or negative,
regarding an inmate’s participation in the Shock Program. However, if, as a condition of a plea
negotiation, a defendant pleads guilty and accepts a sentence with the express understanding that he or
she will not apply for the Shock program, then the Department will honor such a condition, so long as
it is made aware of this fact. To do otherwise would enable the defendant to willfully breach his
“contractual” obligation. Since a plea of guilty and any associated conditions constitute, in essence, a
contract between the defendant and the “People of the State of New York™, it is important that the
Department ensure the integrity of an inmate’s prior agreement.

WILLARD DRUG TREATMENT CAMPUS

The Sentencing Reform Act of 1995 changed New York’s second felony offender law which,
until that time, had mandated that every predicate offender be sent to State prison. The Sentencing
Reform Act of 1995 also added a new section 410.91 to the Criminal Procedure Law that established a
new sentencing option for certain second felony offenders; this new option authorized a court to
impose a sentence to parole supervision.
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This initiative was specifically crafted with the principle that the diversion of felony offenders
from what would otherwise be mandatory commitments to State prison should not place additional
burdens on counties throughout the State, but instead, should continue to be a State responsibility.
Originally, this sentencing option was available only for second felony offenders, but with changes in
the State’s drug laws, a first-time class B drug offender can get a Willard sentence. An inmate cannot
have previously been convicted of a VFO (Penal Law §70.02) a class A felony offense, or a non-drug
class B felony, and cannot be subject to an undischarged sentence of imprisonment. This provision
was only intended to exclude from Willard those defendants who were as of the time of sentencing,
incarcerated in a county or state correctional facility serving previously imposed terms of
imprisonment. To be eligible as a second felony offender, the defendant's present offense must be
either a class C, D or E drug offense, certain enumerated property-type offenses, or Burglary in the
Third Degree. See Criminal Procedure Law §410.91.

Unlike the Shock Program where the Department typically determines whether otherwise
eligible inmates will be selected for the program, in the case of the Willard Program, it is the
sentencing court alone that determines whether an offender is placed into that program. A parole
supervision sentence, in the case of an indeterminate sentence, has a standard minimum period and
maximum term; however, the sentence and commitment must also bear a notation which indicates that
the sentence is to be executed as a parole supervision sentence. Because a "Willard" sentence cannot
be a recommended sentence; the sentencing court must unequivocally impose such sentence or not.
The Willard Program is a ninety-day (90) intensive drug treatment program that incorporates many
elements from the Shock Program.

The definition of a drug treatment campus is set forth in Correction Law § 2(20). In addition to
housing defendants sentenced to parole supervision, this provision specifies that a drug treatment
campus may also be used for "certain parole violators." See 9 N.Y.C.R.R. §8005.20(c)(2)( “Category

27 parole violators).

EARNED ELIGIBILITY PROGRAM

The Earned Eligibility Program (“EEP”) is set forth in Correction Law §805. This is a very
important statute for several reasons. First, it specifies that persons committed to the custody of the
Department under a determinate or indeterminate sentence of imprisonment shall be assigned a work
and treatment program as soon as possible. When it is determined that an inmate has successfully
completed their assigned programs, an EEP certificate is issued. If the inmate is serving an
indeterminate sentence of not more than eight years, he or she shall be granted release on parole unless
the Board of Parole determines that they cannot live and remain at liberty without violating the law
and that his or her release is not compatible with the welfare of society. This standard under
Correction Law §805 for assessing the appropriateness of an inmate’s release to parole is less
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demanding than the standard provided for under section 259-i(2)(c)(A) of the Executive Law, the
standard that the Parole Board utilizes for those inmates who have not been granted an EEP certificate.

MERIT TIME

The merit time statute was enacted in 1997 and is set forth in Correction Law §803(1)(d).
Eligible inmates with indeterminate sentences who earn a merit time certificate are able to be
considered for and released on parole after serving 5/6ths of their minimum period. This is a
discretionary release decision that is made by the Board of Parole pursuant to Executive Law §259-
i(2). Eligible inmates serving determinate sentences, i.e., drug offenders, who earn a merit time
certificate, can be conditionally released after serving 5/7ths, as opposed to 6/7ths, of the court
imposed term.

To earn a merit time certificate, an inmate must perform his or her assigned work and treatment
programs and in addition, accomplish one of the following:

(i) acquire a General Equivalency Diploma; or

(i) earn an alcohol and substance abuse treatment certificate; or

(iii) get a vocational trade certificate following at least six months of programming; or
(iv) perform 400 hours or more of community service as part of a community work crew.

An inmate cannot receive merit time if he or she is found guilty of a serious disciplinary
infraction or been found to have previously filed a lawsuit that was determined to be frivolous. Also,
an inmate cannot be granted merit time if they are serving a sentence for:

(1) an A-I felony other that a drug felony offense;

(i) a VFO (Penal Law §70.02);

(iii) Manslaughter in the Second Degree, Vehicular Manslaughter in the First or Second
Degrees;

(iv) Criminally Negligent Homicide;

(v) aPenal Law Article 130 felony offense;

(vi) aPenal Law Article 263 offense; or

(vii) Aggravated Harassment of an Employee.

Also, in 2003, Article VII legislation made a significant change to this law with respect to class
A-I drug felony offenders serving indeterminate sentences with a maximum term of life. See Laws of
2003, Ch. 62, Part E, §§1-3. Such “old law” drug offenders who qualify for merit time consideration,
would receive a potential benefit of a one-third reduction from the minimum period, whereas all other
merit eligible offenders with indeterminate sentences can receive a one-sixth reduction. This only
applies to A-I drug felony offenders; it does not apply to any other A-I offenders
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PRESUMPTIVE RELEASE FOR NONVIOLENT INMATES

Another significant change to the Correction Law designed to facilitate the appropriate release
of non-violent felony offenders occurred in 2003 with the addition of a new section 806 to the
Correction Law entitled “Presumptive Release for Nonviolent Inmates”. See Laws of 2003, Ch. 62,
Part E, §5. Similar to what occurs with inmates who are conditionally released, inmates who qualify
for this program will automatically be released from one of the Department’s correctional facilities to
community supervision either at their merit time date or their parole eligibility date, without the need
to appear before the Parole Board. To be eligible for this type of release, an inmate’s crime of
commitment cannot be any of the merit excludable offenses, i.e., a VFO, a sex offense or a homicide
offense, etc., nor can the inmate have ever previously been convicted of any such offense.

The additional eligibility criteria pertain to the inmate’s disciplinary and program records.
With regard to the disciplinary criteria, they are identical to what is already in place for merit time. As
for the program component, the inmate must acquire an EEP certificate to demonstrate their successful
participation in the assigned programs of work and treatment. When an inmate also completes one of
the four merit time programs, then he or she is eligible to be released at their merit time date. The
determination whether to grant or deny presumptive release will be within the discretion of the
Commissioner. Any otherwise parole eligible inmate who is not granted presumptive release for any
reason, will still have a conventional Parole Board appearance to determine whether or not he or she
will be released to parole supervision.

WORK RELEASE/TEMPORARY RELEASE

The statutes governing the types and conduct of all of the various Department temporary
release programs are set forth in Correction Law §§ 851 - 861. An inmate must be within two (2)
years or less of being eligible for release on parole, which includes merit time parole for eligible
inmates, or conditional release, in order to participate in temporary release.

Other restrictions governing inmate eligibility for temporary release are set forth in Executive
Order 9. In 1995, the Legislature specifically conferred upon the Governor the authority to issue
executive orders excluding or limiting the participation of any class of otherwise eligible inmates to
participate in temporary release. See Correction Law §851(2). Thereafter, Governor Pataki issued the
first such order as Executive 5, and it was adopted and expanded by subsequent Governors. The most
current version is Executive Order #9 issued by Governor Spitzer and thereafter adopted by Governor
Cuomo.

Executive Order 9 specifies that no inmate may participate in temporary release if he or she
was convicted of a homicide offense or a VFO that involved the use, threatened use, or possession
with the intent to use unlawfully against another, of a deadly weapon, dangerous instrument or the
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infliction of serious physical injury upon another. In addition, a separate statutory provision specifies
that no inmate convicted of an escape or absconding offense or aggravated harassment of an employee
by an inmate (the "throwing law") may participate in a program of temporary release. Lastly, as set
forth in 7 N.Y.C.R.R. Part 1900, an inmate must achieve a certain point score in order to participate in
temporary release.

The most common form of a temporary release program is work release which allows an
inmate to leave a facility for a period not to exceed 14 hours in any given day for the purpose of on-
the-job training or employment, or for any other matter in furtherance those purposes. A furlough
program allows an inmate to leave the institution for a period not exceeding seven (7) days for the
purpose of seeking post release housing, etc. The Department combines the work release and furlough
programs to structure a seven day week for work release participants. For example, an inmate may be
required to sleep at the facility Monday through Thursday, as authorized by the work release statutory
provision, and then furlough to his home residence from Friday night until Sunday night.

In 2002, the Legislature enacted Chapter 251 which created an exception to the prohibition
against homicide and assault offenders from being eligible to participate in temporary release. To
benefit from this exception, the inmate must be able to demonstrate that:

(i) the victim of such homicide or assault offense was a member of the inmate's immediate
family or had a child in common with the inmate;

(ii) the inmate was subjected to substantial physical, sexual or psychological abuse committed
by the victim of such homicide or assault; and,

(iii) such abuse was a substantial factor in causing the inmate to commit such homicide or
assault.

See Correction Law §852(2-a). The opinion of the sentencing court and the district attorney must be
sought to assess the presence or absence of these factors. An inmate who is found to satisfy these
criteria will be allowed to have his or her application for the program processed; the Department
retains the discretion to deny the application.

ALCOHOL AND SUBSTANCE ABUSE PROGRAMS

The Department recognizes that drug treatment programs must be made available to inmates on
a grand scale. The two most important treatment programs are the ASAT (Alcohol and Substance
Abuse Treatment) Program and the CASAT (Comprehensive Alcohol and Substance Abuse
Treatment) Program.

In a nutshell, the ASAT program is found in numerous general confinement facilities
throughout the Department. There are no eligibility requirements to enter such programs. The ASAT

R
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program employs a competency based model which requires that the inmate demonstrate a
commitment to lead a drug free lifestyle. Oftentimes, the program is delivered within a therapeutic
community setting at the facility.

The CASAT Program is a three-phased comprehensive alcohol and drug treatment program
that calls for continuum of care. In 2009, Penal Law §60.04(7) was enacted so as to provide
sentencing courts with the authority to issue an order directing the Department to enroll an offender
convicted of a felony marijuana or controlled substance offense in a CASAT Program. See Laws of
2009, Ch. 56, §18. The first phase is the six-month program at one of the CASAT annexes as defined
in Correction Law §2(18). Inmates must be otherwise eligible for participation in temporary release to
enter CASAT; accordingly, the criteria set out in Executive Order 9 applies. In general, the model
relied upon is a therapeutic community setting. Inmates who successfully complete the six-month
program are transferred to residential treatment/work release facilities. (See residential treatment
facility discussion infra.).

Phase II of the Program, entitled “community reintegration”, calls for participation by the
inmate in a work release treatment while allowing for a considerable amount of liberty within the
community. Phase III of CASAT is referred to as aftercare and is activated after an inmate is released
to parole supervision. Drug and alcohol treatment is continued but on a somewhat modified scale.

The Department also has a comprehensive drug-testing program for inmates in effect at all
facilities. Inmates who test positive for the use of controlled substances are subject to serious

disciplinary charges.

RESIDENTIAL TREATMENT FACILITY PROGRAM
(DAY REPORTING)

Like temporary release, a day reporting program is another type of community release
program. The statutory authorization is found in Correction Law §73 -- the residential treatment
facility statute. In general, “day reporters” sleep at home seven nights per week but report to the
residential treatment facility during certain specified times each week to get counseling and submit to
urinalysis testing. Pursuant to Correction Law § 73, an inmate must be within six months or less of his
parole eligibility date in order to be transferred to a residential treatment facility. Department
regulations set forth in 7 N.Y.C.R.R. Part 1925 require that an inmate must also have successfully
participated in work release in order to qualify for day reporting. This means that the inmate must be
employed and must have an approved residence.
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LIMITED CREDIT TIME ALLOWANCE LAW

Correction Law Section 803-b allows certain inmates, who are not eligible to earn merit time
pursuant to Correction Law Section 803(1)(d), to earn a possible six-month credit toward their
sentence if they maintain a positive disciplinary record, have not filed a frivolous lawsuit, and achieve
one of nine possible significant programmatic accomplishments consisting of the following: two years
of college programming, the receipt of a masters of professional studies degree, two years
participation as an inmate program associate, the receipt of a certification from the Department of
Labor for an apprenticeship program, two years of work as an inmate hospice aide, two years of work
in the division of correctional industries’ optical program or asbestos abatement program, the receipt
of a sign language interpreter certificate and eighteen months of work as an interpreter for deaf
inmates, or two years of work in the puppies behind bars program.

In terms of disciplinary criteria, the inmate cannot have committed “a serious disciplinary
infraction” or “maintained an overall poor institutional record” during the current term of
incarceration. This means that an inmate cannot have received a recommended loss of good time
sanction within the five year period preceding the LCTA date. If a serious infraction occurred further
back in time, it will be separately reviewed by the LCTA Committee.

For all eligible inmates meeting the criteria who have a conditional release date, satisfaction of
the LCTA criteria would authorize such inmates to be released six months prior to such date. For all
eligible inmates who are serving sentences with maximum terms of life, satisfaction of the LCTA
criteria would accord to such inmates the potential to be granted discretionary release on parole six
months prior to the actual parole eligibility date.

No inmate convicted of murder in the first degree or a sex offense defined in Article 130 of the
Penal Law, or an attempt or conspiracy to commit any such offense, is eligible for the LCTA benefit.
Thus, generally speaking, an inmate convicted of any violent felony offense, other than a sex offense,
or any homicide offense, would be eligible for LCTA consideration.

The rules and regulations for LCTA are set forth 7 NYCRR Part 290. In addition, Department
Directive 4792, Limited Credit Time Allowances, can be accessed on the Department’s web site.

As part of an Article VII bill that was enacted with the budget for fiscal year 17-18, the
Legislature added three additional programs to the qualifying list for LCTA credit. They include:
successful participation in a vocational culinary arts program for two years and the earning of a
servesafe certificate that is recognized by the National Restaurant Association, the successful
completion of 400 hours of training while assigned to the Department of Motor Vehicles call center
couple with 21 months in the program, and, receives a certificate from the Food Production Center in
an assigned position following 800 hours of work, and then continues to work in such position for

another 21 months. This new amendment came into effect on April 1, 2017.
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CRIMINAL ALIENS and DEPORTATION

The Department has been working closely with the United States Bureau of Immigration and
Customs Enforcement (BICE --formerly known as the INS) and the Executive Office of Immigration
Review (EOIR) in what is referred to as the Institutional Hearing Program (IHP). Under this program,
federal officials are given office space within the Department's reception centers facilities as well as
access to relevant records of inmates in accordance with Correction Law §147 and access to the
inmates themselves. Whenever the Department suspects that an inmate committed to its custody is
foreign-born, it notifies the federal officials working within the THP.

BICE is then responsible for determining whether the inmate is in fact foreign born and if so,
what his or her status is, i.e., illegal alien, Mariel Cuban, naturalized citizen or legal permanent
resident. BICE will interview the concerned inmate as part of this identification process.

BICE is also responsible for determining whether the inmate should be subjected to deportation
proceedings. The federal laws regarding deportation have been strengthened in recent years. Illegal
aliens convicted of felonies have almost no chance of avoiding deportation. This is also true for legal
permanent residents whose crimes meet the federal definition of an aggravated felony.

BICE draws up all orders to show cause which serve as the charging documents that initiate the
deportation process. The Department has constructed model courtrooms within its reception center
facilities for the EOIR to preside over deportation hearings. BICE is the agency that presents the
cases for deportation.

New York has a special law to deal with release of criminal aliens confined in State prison.
Executive Law §259-i(2)(d)(i) & (ii), allows an alien inmate to be paroled to the custody of BICE for
the sole purpose of being deported (conditional parole for deportation only “CPDQO”). Although this
is a type of parole release, considerations of public safety are not as acute since the inmate is only
being released to be deported and he or she must remain in the custody of BICE until the actual
deportation occurs. This type of release is available to inmates serving either determinate or
indeterminate sentences. If for any reason BICE cannot deport the inmate after custody is transferred,
such inmate is returned to the Department to continue serving their sentence of imprisonment.

As part of the Sentencing Reform Act of 1995, this law was expanded. This legislation
provided that if an inmate: (i) receives a final order of deportation; and, (ii) is not convicted of a VFO
or an A-I felony, other than an A-I felony defined in Article 220 of the Penal Law (drug-related), such
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inmate is eligible at any time to be considered by the Board of a Parole for a CPDO. In all other cases
the inmate will have to serve the entire minimum sentence before being eligible for this type of parole
release. BICE considers a deportation order to be final if the inmate has not appealed such order
before the Board of Immigration Appeals or such order has been affirmed. In addition, the State
conviction must be final which means either that the inmate cannot have an appeal pending before the
Appellate Division or his appeal was denied.

Under the former Division of Parole, special policies and procedures for conditional parole for
deportation cases were implemented and remain in effect. To be eligible, an inmate must have served
at least one-half of the minimum sentence. In addition, a report is prepared to reflect such things as:
the type and amount of controlled substances in the inmate’s record; the history, if any, of violence in
the inmate’s record; the position of importance of the inmate in any hierarchy or organization created
or used for the sale of distribution of controlled substances or for other criminal purposes; and, any
contact and/or input from other law enforcement agencies concerning the possibility of the inmate’s
release for deportation. Furthermore, for inmates convicted of A-I of A-II offenses, staff must
ascertain from appropriate and involved law enforcement agencies, (e.g., DEA, FBI, ATF), their
position with respect to the inmate’s possible release.

The Sentencing Reform Act of 1995 also amended the Criminal Procedure Law to place a
requirement upon the court that it advise a defendant who is not a citizen of the United States and who
pleads guilty to a felony that such plea may subject that defendant to deportation proceedings. The
court is also required to advise the defendant of an early CPDO possibility where applicable. Pursuant
to Criminal Procedure Law §220.50(7), the court’s failure to so advise a defendant will not render the
underlying plea of guilty a nullity.

INTERNATIONAL TRANSFER OF FOREIGN NATIONALS

The United State has entered into treaties with a number of countries that permit the transfer of
incarcerated foreign nationals to their countries of origin to serve the remainder of their sentences of
imprisonment. Correction Law §5(4) authorizes New York’s Corrections Commissioner to convert
the sentence of a person serving an indeterminate sentence, except for one with a life term maximum,
to a determinate sentence equal to two-thirds of the maximum or aggregate maximum term imposed
where such conversion is necessary to make the person eligible for a voluntary transfer to the foreign
country. Correction Law §71 confers upon the Commissioner the sole and absolute authority to
approve or disapprove an inmate’s application for international transfer. The law further specifies that
“nothing herein shall be construed to confer upon an inmate a right to be transferred to a foreign
nation.”
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Upon receipt of a formal transfer request from an inmate, a determination of eligibility for
transfer is made based upon such criteria as the length of the original sentence, time left to serve,
seriousness of the crime, and alien status. The Department requires that the inmate must first have
served one-half of the minimum period or determinate term and also that a final order of deportation
be issued by BICE before it will consider an inmate for transfer. The Department also solicits the
position of the district attorney and the sentencing court. A transfer will not be approved if a letter of
objection is submitted from either one.

If the Commissioner approves the request, it is forwarded to the International Prisoner Transfer
Unit of the United States Department of Justice, Office of Enforcement Operations. Upon its
approval, the Department of Justice forwards the request to the home country. If the home country
approves the request, arrangements are made to transfer the inmate to federal custody. From there, the
inmate is transferred to the custody of the authorities in his home country to serve out the remainder of
his or her new sentence.

The procedure for prisoner transfer differs significantly from the procedure for parole for
deportation. With the latter, when the inmate is deported, he or she is released from custody upon
arrival in the home country. With a treaty transfer, however, the inmate is imprisoned upon return to
the home country and serves the remainder of his or her sentence pursuant to the laws of that country.
Since a final order of deportation is issued prior to the transfer, this ensures that the inmate will be
subject to criminal prosecution if he or she ever attempts to reenter or reenters the United States after
release from imprisonment in the home country.

INMATE DISCIPLINARY SYSTEM/GOOD BEHAVIOR ALLOWANCES

The Department has developed an elaborate system of discipline to enforce its standards of
inmate behavior and the granting of good behavior allowances; this is set forth in Chapter V of title 7
of the New York Codes, Rule and Regulations. The more serious rule violations are brought as Tier II
and Tier III proceedings, with the latter being the most serious. A certain number of procedural due
process rights arise in disciplinary proceedings such as advance written notice of the charges, the right
to an assistant under certain circumstances, the right to present oral and/or documentary evidence and
the right to call relevant witnesses. Anything an inmate says at the hearing about the charge cannot be
used against him in a criminal proceeding. For an inmate who is found guilty of a rule violation, the
potential penalties can include such things as a loss of one or more privileges, confinement to a cell or
cube for a specified of period for up to thirty days in the case of a Tier II infraction, and in the case of
a Tier III violation, confinement to a special housing unit for a specified period, and a recommended
loss of good time.
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A recommended loss of good time penalty is irrelevant for any inmate with a life term
maximum. Good time is relevant for all other inmates. An inmate can only be imprisoned beyond the
conditional release based upon conduct related to his or her institutional or program record while
incarcerated in state prison. The time allowance committee will meet four months prior to an inmate’s
scheduled conditional release date to review the inmate’s entire institutional record. An inmate who
received a recommended loss of good time many years ago, but who has since maintained a positive
record, might have that good time restored in its entirety. Inmates can also lose good time for failing
to take or participate meaningfully in an assigned program.

DEPARTMENT INTERNET SITE

The Department operates a website which can be accessed at www.doccs.state.ny.us.
Computerized data such as crime and sentence information, facility location and potential release dates
are available for each inmate under “inmate lookup.” This includes information about inmates who
have been released. The only exceptions are for inmates whose crimes have been reversed and sealed,
or inmates who were also adjudicated as youthful offenders. The most direct method to look up an
inmate is to use the unique Department identification number for each inmate, which is also known as
a DIN number. A typical example would be 98-A-1000. The first two numbers reflect the year the
inmate is received into the Department’s custody, in this case 1998. The letter of the alphabet refers to
the reception center where the inmate is received, in this case, Downstate. The four digit number
means that this inmate was the 1,000th inmate received at Downstate in 1998. All outgoing inmate
letters are required to contain the inmate’s name, DIN # and correctional facility as part of the return
address.

Each inmate can also be easily accessed by using the NYSID number in lieu of a DIN #.
Inmates can also be looked up by name but that process may uncover many inmates with the same last
name.

Crime and sentence data is considered public information and is accessible by members of the
general public through county clerk offices pursuant to Judiciary Law §§255 and 255-b. Although it is
now also being made available on the internet, nevertheless, the Department did institute a rule which
makes it illegal for an inmate to possess crime and sentence information about another inmate. This
was done primarily to prevent extortion, threats, assaults and similar activities among the inmate

population.

In 2010, Correction Law Section 9, entitled “Access to Inmate Information via the Internet”
took effect. It requires the Department to remove from its website information for a limited class of
non-violent offenders five years after each such offender completes his or her term of parole or post-
release supervision. Any prior incarceration information which was removed will be restored for any

offender who is returned to prison.




This statute does not apply to:

1. any offender who is ineligible to earn merit time as set forth in Correction Law §803(1)(d),
e.g., offenders convicted of a VFO, a sex offense, or non-drug A-I felonies; or

2. any offender convicted of an offense covered by the Sex Offender Registration Act, as set
forth in Correction Law §168-a, including certain prostitution, obscenity and sexually
motivated offenses. ‘

All of these offenders will remain on the website indefinitely.

The Department’s website also provides for a Parole Board Calendar and Parolee Look-Up.
These are tools to provide members of the general public with the most current information as to when
an individual is scheduled to appear before the Board, and further, once released, the names of both
the Senior Parole Officer and Parole Officer assigned to the offender’s supervision and their contact

information.

COMMUNITY SUPERVISION

Executive Law §259-i(2)(b) provides:

[p]ersons presumptively released, paroled, conditionally released or released to post-release
supervision from an institution under the jurisdiction of [DOCCS], the department of mental
hygiene or the office of children and family services shall, while on presumptive release,
parole, conditional release or post-release supervision, be in the legal custody of the
department until expiration of the maximum term or period of sentence, or expiration of the
period of supervision, including any period of post-release supervision, or return to
imprisonment in the custody of the department, as the case may be.

Accordingly, every inmate released from prison to serve a balance of their State sentence in New York
will be assigned to one on the Department’s Parole Officers. See Correction Law §201(2). Depending
upon an offender’s crime of conviction or status as a Level III sex offender pursuant to SORA, he or
she may be subject to certain mandatory conditions of supervision. See Executive Law §§259-c(14),
(15) and (15-a). Regardless of the manner by which an offender has gained release to the community
prior to the maximum expiration date of his or her sentence, the Board of Parole has been vested with
“the power to revoke the community supervision, of any person”. Executive Law §259-c(6).

When a parole officer believes that a person who is under their supervision has lapsed into
criminal activity or has violated one or more of the conditions governing their release in an important
respect, a parole violation warrant may issue so that the releasee can be taken into custody. Executive
Law §259-(3)(a)(i). Unlike probation, there is no requirement that the warrant be obtained from a court.
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A parole violation warrant can be executed by any parole officer, peace officer, police officer or officer
authorized to serve criminal process. Executive Law §259-i(3)(a)(iii). By taking the person into custody,
the Department formally commences the process for seeking a revocation of their community supervision
status. Given the number of individuals under supervision in New York State who are subject to this
process and in light of the due process considerations attending the revocation process, the Legislature
has authorized the Board to make use of hearing officers to preside over final revocation hearings.
Executive Law §259-d. The alleged violations are prosecuted by Department staff who hold the fitle
of Parole Revocation Specialist; they serve as the functional equivalent of an assistant district attorney.

At the final parole revocation hearing, the alleged violator is entitled to a number of due
process protections. For example, there is the right to compel witnesses to appear at the hearing and
provide testimony, the right to subpoena and submit documentary evidence, the right to confrontation
and cross examination, the right to submit mitigating evidence for the purpose of being restored to
supervision, and most importantly, the right to representation of counsel. Executive Law §259-
i(3)(H)(iv) and (v). In the event an alleged violator is indigent and cannot afford counsel, an attorney
will be assigned to provide representation pursuant to the county’s 18-B Plan. Executive Law §259-
i(3)(H)(v); see County Law Article 18-B. If after the final hearing the ALJ determines upon a
preponderance of the evidence that the Department has not sustained its burden with respect to one or
more of the charged violations, he or she shall dismiss all of the charges, cancel the declaration of
delinquency and direct that the person be restored to supervision. Executive Law §259-i(3)(H)(ix).
However, if the ALJ concludes that one or more of the charges have been sustained, he or she shall
direct that the person’s release status be revoked and may direct that the adjudicated violator be
reincarcerated, restored to supervision or placed in a parole transition facility for a period not to exceed
180 days. Executive Law §259-i(3)(f)(viii) and (x). Pursuant to 9 N.Y.C.R.R. §8005.20(c) and (d), the
Board of Parole has established guidelines to be followed by the ALJs in structuring the appropriate
penalties for violators.

For those violators who are returned to State custody, they are eligible for re-release to
community supervision (Correction Law §2[31]) upon expiration of the time assessment (i.e., period of
reincarceration) imposed by the ALJ. See 9 N.Y.C.R.R. §8002.6. If the violator was serving a period
of post-release supervision in connection with their determinate sentence, he or she is automatically
returned to the community after serving the time assessment. Recent changes to the Board’s regulations
and the Executive Law have streamlined the re-release process for parole violators who are serving
indeterminate sentences. Again, once the person is re-released to the community, he or she will remain
under the Department’s jurisdiction until the maximum expiration date of the sentence has been satisfied
or a discharge is granted.

As for those persons under the Department’s jurisdiction who are convicted of a new felony
offense committed while under supervision for which they receive a new indeterminate or determinate
sentence of imprisonment, their release status is "revoked by operation of law and not as a result of the
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discretionary authority of the Parole Board. In the Matter of Pierre v. Rodriguez, 131 A.D.2d 763, 764
(2d Dept. 1987); accord, People ex rel. Ward v. Russi, 219 A.D.2d 862 (4th Dept. 1995); see Executive
Law § 259-i(3)(d)(iii). Accordingly, releasees who fall into this category are not provided with the final
revocation hearing process provided for under Executive Law §259-i(3).

DISCHARGE FROM SENTENCE

As previously noted, section 259-i(2)(b) of the Executive Law provides that persons
presumptively released, paroled, conditionally released or released to a period of post-release
supervision from a New York State correctional facility shall be in the legal custody of the Department
until the expiration of the maximum term or period of sentence. In New York State, there are five
ways an offender’s sentence can “expire”, they are:

1) satisfying the full term of the sentence as imposed by the court;

2) obtaining a Merit Termination of Sentence from the Department pursuant
to Correction Law §§205(1), (2) and (3);

3) obtaining a Mandatory Termination of Sentence from the Department
pursuant to Correction Law §205(4);

4) obtaining a 3 Year Discharge from the Board of Parole pursuant to Executive
Law §259-j(1); or

5) obtaining a 5 Year Discharge from the Board of Parole pursuant to Executive
Law §259-j(3).

I) Merit Termination of Sentence — Correction Law $§205(1), (2) and (3)

Pursuant to subdivisions 1, 2, and 3 of section 205 of the Correction Law, the Department, in
the exercise of its discretion, can grant a merit termination of sentence to an offender who is under its
jurisdiction through (a) presumptive release (see Chapter 486 of the Laws of 2008, eff. Aug. 5, 2008),
(b) parole; (c) conditional release; and (d) post-release supervision for a Penal Law Article 220 or 221
offense (see Chapter 56 of the Laws of 2009, Part AAA, §13, eff. Apr. 7, 2009). Individuals released
from a New York State correctional facility to serve a period of post-release supervision for other than
a Penal Law Article 220 or 221 offense are not eligible for a merit termination of sentence.

Eligibility:

Releasees serving a sentence for one or more of the following offenses are not eligible for a
merit termination of sentence:

MARCH 16, 2017 23



(a) aviolent felony offense as defined in section 70.02 of the Penal Law;

(b) Murder in the 1% Degree or Murder in the 2" Degree;

(c) an offense defined in Article 130 of the Penal Law;

(d) Unlawful Imprisonment in the 1% Degree, Kidnapping in the 1% Degree, or Kidnapping in
the 2" Degree, in which the victim is less than 17 years old and the offender is not the
parent of the victim;

(e) an offense defined in Article 230 of the Penal Law involving the prostitution of a person
less than 19 years old; .

(f) Disseminating Indecent Material to Minors in the 1% Degree or Disseminating Indecent
Material to Minors in the 2" Degree;

(g) Incest;

(h) an offense defined in Article 263 of the Penal Law;

(i) ahate crime as defined in Penal Law §485.05; or

(j) an offense defined in Article 490 of the Penal Law.

Standard of Review:

The Department may grant a merit termination of sentence when it finds:

“that termination of sentence from presumptive release, parole or from conditional release is in the
best interest of society, and that the parolee or releasee, otherwise financially able to comply with an
order of restitution and the payment of any mandatory surcharge previously imposed by a court of
competent jurisdiction, has made a good faith effort to comply therewith.”

When Eligible for a Merit Termination of Sentence:

A merit termination of sentence may be granted after 1 or 2 years of continuous and unrevoked
presumptive release, parole, or conditional release depending upon the felony class of the crime for
which the person is under the Department’s jurisdiction.

For a Class A Penal Law Article 220 felony offense, a merit termination of sentence may be
granted after 2 years of continuous unrevoked supervision.

For Class B and lesser felony offenses, a merit termination of sentence may be granted after 1
year of continuous unrevoked supervision.

I) Mandatory Termination of Sentence — Correction Law 205(4)
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By the Laws of 2004, Chapter 738, §37, a new subdivision was added to section former section
259-j of the Executive Law, subdivision 3-a. That subdivision provided:

The division of parole must grant termination of sentence after three years of unrevoked
parole to a person serving an indeterminate sentence for a class A felony offense defined
in article two hundred twenty of the penal law, and must grant termination of sentence
after two years of unrevoked parole to a person serving an indeterminate sentence for any
other felony offense defined in article two hundred twenty or two hundred twenty-one of
the penal law.

This provision of the Executive Law requiring the termination of a parolee’s Penal Law Article 220 or
Article 221 sentence before its normal maximum expiration date was effective on February 12, 2005.
Following the merger of the former Department of Correctional Services with the former Division of
Parole in March 2011, the authority to grant this type of discharge was transferred to the newly created
and current DOCCS under section 205(4) of the Correction Law.

Eligibility:

The releasees who are eligible for this type of discharge from their sentence are those who

WCEre:

(i) granted Presumptive Release by the Department pursuant to Correction Law §806
(see Chapter 486 of the Laws of 2008, effective August 5, 2008); or

(ii) paroled on an indeterminate sentence through a decision of the Parole Board; or

(iii) placed on parole pursuant to section 410.91 of the Criminal Procedure Law (a
sentence to parole supervision at the Willard Drug Treatment Campus); and,

(v) are serving a sentence for a felony offense under either Articles 220 or 221 of the Penal
Law.

Offenders who were once serving indeterminate sentences for either Penal Law Article 220 A-I or A-II
felony offenses and were subsequently resentenced to determinate sentences - or - individuals
originally sentenced to determinate sentences pursuant to Penal Law §§70.70 and 70.71 are not
eligible for a mandatory termination of sentence under section 205(4) of the Correction Law.

Standard of Review:

The Department must grant a mandatory termination of sentence when the parolee or
presumptive releasee has achieved the requisite number of continuous unrevoked years on supervision.
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When Eligible for a Mandatory Termination of Sentence:

A mandatory termination of a felony drug sentence must be granted after 2 or 3 years of
continuous and unrevoked parole supervision depending upon the felony class of the crime for which
the person is under the Department’s jurisdiction. For a Class A Penal Law Article 220 felony
offense, a mandatory termination of sentence must be granted after 3 years of continuous unrevoked
supervision. For Class B and lesser felony offenses under either Penal Law Articles 220 or 221, a
mandatory termination of sentence must be granted after 2 years of continuous unrevoked supervision.

IIT) 3 Year Discharge — Executive Law $259-j(1)

Unlike merit termination and mandatory termination of sentence, Executive Law §259-j(1)
confers upon the Board of Parole, as opposed to the Department, the authority to discharge a releasee
from his or her sentence prior to the statutory or court imposed maximum expiration date. This is a
discretionary decision of the Parole Board and the statute does not confer upon the releasee a right to
or expectation of a discharge under this provision.

Eligibility:

All releasees, except those who had a determinate sentence imposed for other than a Penal Law
Article 220 or 221 felony offense, are eligible for discharge consideration under this provision of the
Executive Law. By Chapter 310 of the Laws of 2008 (eff. July 21, 2008), this subdivision of the
Executive Law was amended to restore the Board’s discretion to consider those offenders serving life
sentences for other than Penal Law Article 220 felony offenses. By Chapter 56 of the Laws of 2009,
Part AAA, §13 (eff- Apr. 7, 2009), this subdivision was amended to allow the Board to grant this type
of discharge to an offender serving a period of post-release supervision for a Penal Law Article 220 or
211 felony offense.

Standard of Review:

The Board may grant a 3 year discharge when it finds:

“that an absolute discharge from presumptive release, parole, conditional release or post-
release supervision is in the best interests of society [and] ... that the parolee or releasee,
otherwise financially able to comply with an order of restitution and the payment of any
mandatory surcharge, sex offender registration fee or DNA databank fee previously
imposed by a court of competent jurisdiction, has made a good faith effort to comply
therewith.”
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When Eligible for a 3 Year Discharge:

All releasees who have not been deemed statutorily ineligible for this type of discharge by
reason of their sentence, i.e., a determinate sentence for other than a Penal Law Article 220 or 221
felony offense, will have their case reviewed by the Board of Parole after three years of continuous
unrevoked supervision.

IV) 5 Year Discharge - Executive Law §259-j(3)

Pursuant to Executive Law §259-j(3), the Board of Parole can, in the exercise of its discretion,
discharge certain sex offenders from the balance of their period of post-release supervision.

Eligibility:
Offenders who have been sentenced to a period of post-release supervision in excess of five
years as a result of a conviction for a crime defined in Article 130 of the Penal Law, including a

sexually motivated felony, that occurred on or after April 13, 2007.

Standard of Review:

The Board of Parole may grant a discharge from post-release supervision only after it:

(i) consults with any licensed psychologist, qualified psychiatrist, or other mental
health professional who is providing care or treatment to the supervisee;

(ii) determines that a discharge from post-release supervision is in the best interests of
society; and

(iii) is satisfied that the supervisee, otherwise financially able to comply with an order of
restitution and the payment of any mandatory surcharge, sex offender registration fee,
or DNA data bank fee previously imposed by a court of competent jurisdiction, has made
a good faith effort to comply therewith.

Before making a determination to discharge a person from a period of post-release supervision, the
Board may request that the Commissioner of the N.Y.S. Office of Mental Health arrange for a

psychiatric evaluation of the supervisee.

When Eligible for 5 Year Discharge:
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~ The Board of Parole may grant a discharge from post-release supervision only after the
offender has served at least five (5) years of post-release supervision, and only when the offender has
been on unrevoked post-release supervision for at least three (3) consecutive years.
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Table A-1.

New York State Department of Corrections and Community Supervision

1970 - 2016
Total l Male Male Female Female
- Offender Numeric Percent Offender Percent | Offender Percent -
December 31st| Population Change Change Population Change | Population Change
1970 12,579 -419 -3.2% 12,210 -3.1% 369 -6.3%
1971 12,525 -54 -04% . 12,148 -0.5% 377 22%
1972 12,444 -81 -0.6% 12,047 -0.8% " 397 5.3%
1973 - 13,437 993 8.0% 13,053 84% 384 -3.3%
1974 14,386 949 71% - 14,006 7.3% 380 -1.0%
1975 16,074 1,688 11.7% - 15,645 11.7% 429 12.9%
1976 17,752 1,678 10.4% 17,282 - 10.5% 470 9.6%
1977 19,408 1,656 9.3% 18,897 9.3% 511 8.7%
1978 20,187 779 4.0% 19,633 3.9% " 554 ) 8.4%
1979 20,855 668 3.3% 20,268 32% 587 6.0%
1980 21,929 1,074 51% 21,325 52% 604 1 2.9%
1981 25,921 3,992 182% 25,158 18.0% 763 26.3%
1982 28,499 2,578 9.9% 27,671 10.0% 828 8.5%
1983 30,951 2,452 8.6% 30,099 8.8% 852 2.9%
1984 33,809 2,858 9.2% 32,777 8.9% 1,032 21.1%
1985 35,141 1,332 39% 34,056 3.9% 1,085 5.1%
1986 38,647 3,506 10.0% 37,318 9.6% 1,329 22.5%
1987 40,842 2,195 5.7% 39,355 5.5% 1,487 11.9%
1988 44,560 3,718 91% 42,780 8.7% 1,780 19.7%
1989 51,232 6,672 15.0% * 48,767 14.0% . 2,465 38.5%
1990 54,895 3,663 71% .| 52,204 7.0% 2,691 - 9.2%
1991 57,862 2,967 5.4% 54,494 4.4% 3,368 25.2%
1992 . 61,736 3,874 6.7% 58,237 6.9% 3,499 3.9%
1993 -~ 64,569 2,833 4.6% 61,041 4.8% 3,528 0.8%
1994 66,750 2,181 34% . 63,175 3.5% 3,575 1.3%
1995 69,057 2,307 3.5% 65,383 3.5% 3,674 2.8%
1996 70,712 1,655 2.4% 66,870 2.3% 3,842 4.6%
1997 70,209 -503 -0.7% " 66,523 -0.5% 3,686 -4.1%
1998 71,192 983 1.4% 67,550 1.5% 3,642 -1.2%
1999 72,649 1,457 2.0% 69,037 2.2% 3,612 -0.8%
2000 71,355 -1,294 -1.8% 67,969 -1.5% 3,386 -6.3%
2001 68,351 -3,004 -4.2% 65,124 -4.2% 3,227 C47%
2002 67,655 -696 -1.0% 64,591 -0.8% 3,064 -5.1%
2003 66,110 -1,545 -2.3% 63,115 -2.3% 2,995 -2.3%
2004 64,905 -1,205 -1.8% 62,021 -1.7% 2,884 -3.7%
2005 63,930 1975 -1.5% 61,046 -1.6% 2,884 0.0%
2006 64,410 480 08% | 61,49 0.7% 2,914 1.0%
2007 63,425 -985 -1.5% | 60,604 -1.5% 2,821 -32%
2008 60,933 -2,492 -3.9% 58,310 -3.8% 2,623 -7.0%
2009 59,279 -1,654 2.7% . 56,756 -2.7% 2,523 -3.8%
2010 57,229 -2,050 -3.5% - 54,969 -3.1% 2,260 -10.4%
2011 55,979 -1,250 -2.2% 53,620 -2.5% 2,359 44%
2012 54,865 -1,114 -2.0% 52,564 -2.0% 2,301 -2.5%
2013 54,142 -723 -1.3% . 51,729 -1.6% 2,413 49%
2014 53,103 -1,039 -1.9% 50,714 -2.0% 2,389 -1.0%
2015 52,344 -759 -1.4% 49,901 -1.6% 2,443 2.3%
2016 51,466 -878 -1.7% 49,112 -1.6% 2,354 - -3.6%




‘Inmates Under Custody At End Of Calendar Year

Table A-3.

New York State Department of Corrections and Community Supervision

1970 - 2016
Total Male Male Female - Female
Inmate Nurneric Percent Inmate Percent Inmate Percent
December 31st| Population Change .Change Population Change Population Change
1970 12,579 -419 -3.2% 12,210 -3.1% 369 -6.3%
1971 12,525 -54 -0.4% - 12,148 ~-0.5% 377 2.2%
1972 12,444 -81 -0.6% 12,047 -0.8% - 397 5.3%
1973 13,437 993 '8.0% 13,053 8.4% 384 -3.3%
1974 14,386 949 71% - 14,006 7.3% 380 -1.0%
1975 16,074 - 1,688 11.7% " 15,645 11.7% 429 12.9%
1976 17,752 1,678 10.4% 17,282 10.5% 470 9.6%
1977 19,408 1,656 9.3% 18,897 9.3% 511 8.7%
1978 20,187 779 4.0% 19,633 3.9% 554 8.4%
1979 -20,855 668 33% 20,268 3.2% 587 6.0%
1980 21,929 1,074 5.1% 21,325 5.2% 604 2.9%
1981 25,921 3,992 18.2% 25,158 18.0% 763 26.3%
1982 28,499 2,578 9.9% 27,671 10.0% 828 8.5%
1983 30,951. 2,452 8.6% 30,099 8.8% 852 2.9%
1984 33,809 2,858 9.2% 32,777 8.9% 1,032 21.1%
1985 35,141 1,332 3.9% 34,056 3.9% 1,085 © 51%
1986 38,647 3,506 10.0% 37,318 9.6% 1,329 22.5%
1987 40,842 2,195 5.7% 39,355  5.5% 1,487 11.9%
1988 44,560 3,718 9.1% 42,780 8.7% 1,780 19.7%
1989 51,232 6,672 15.0% 48,767 14.0% 2,465 *38.5%
1990 54,895 3,663 7.1% 52,204 7.0%. 2,691 9.2%
1991 57,862 2,967 5.4% 54,494 4.4% 3,368 252%
1992- 61,736 3,874 6.7% 58,237 6.9% 3,499 3.9%
1993 64,569 2,833 4.6% 61,041 4.8% 3,528 0.8%
1994 66,750 2,181 3.4% 63,175 3.5% 3,575 1.3%
1995 68,489 1,739 2.6% 64,874 2.7% 3,615 11%
1996 69,709 1,220 1.8% 65,981 1.7% 3,728 3.1%
1997 69,108 -601 -0.9% 65,539 - -0.7% 3,569 -4.3%
1998 70,001 893 1.3% | 66,499 1.5% 3,502 -1.9%
1999 71,472 1,471 2.1% 67,964 2.2% 3,508 0.2%
2000 -70,154 -1,318 -1.8% 66,875 -1.6% 3,279 -6.5%
2001 67,395 -2,759 -3.9% 64,262 . -3.9% 3,133 -4.5%
2002 66,745 -650 -1.0% 63,749 -0.8% 2,996 -4.4%
. 2003 65,197 -1,548 -2.3% 62,284 -2.3% 2,913 -2.8%
2004 63,699 -1,498 -2.3% 60,910 -2.2% 2,789 -4.3%
2005 62,732 -967 -1.5% 59,930 -1.6% 2,802 0.5%
2006 63,304 572 0.9% 60,445 0.9% 2,859 2.0%
2007 62,599 -705 -1.1% . 59,845 -1.0% 2,754 -3.7%
2008 60,368 -2,231 -3.6% 57,783 -3.4% 2,585 -6.1%
2009 58,666 -1,702 -2.8% 56,179 -2.8% - 2,487 -3.8%
2010 56,645 -2,021 -3.4% 54,429 -3.1% 2,216 -10.9%
2011 55,436 -1,209 -2.1% 53,124 -2.4% 2,312 4.3%
2012 54,235 -1,201 -2.2% 51,988 -2.1% 2,247 - -2.8%
2013 53,565 -670 -1.2% 51,208 -1.5% 2,357 4.9%
2014 52,541 - -1,024 -1.9% 50,216 -1.9% 2,325 -1.4%
2015 51,744 -797 -1.5% 49,390 -1.6% 2,354 1.2%
2016 50,717 -1,027 -2.0% 48,447 -1.9% 2,270 -3.6%




: Table A-4.
Incarcerated Parolees Under Custody At End Of Calendar Year

- New York State Department of Corrections and Commﬁnity Supervision

1995 - 2016
Total Male Male Female Female
Incarcerated - A Incarcerated Incarcerated
Parolee Numeric Percent Parolee . Percent Parolee " Percent
December 31st| Population* Change Change Population Change Population Change
1995 568 NA ~ NA 509 NA 59 NA
1996 1,003 435 76.6% 889 74.7% | 114 93.2%
1997 1,101 98 9.8% 984 10.7% 117 2.6%
1998 1,191 90 8.2% 1,051 6.8% 140 19.7%
1999 1,177 -14 -1.2% 1,073 2.1% 104 -25.7%
2000 1,201 24 2.0% 1,094 C2.0% 107 2.9%
2001 956 -245 -20.4% 862 -21.2% 94 -12.1%
2002 910 -46 -4.8% 842 -2.3% 68 -27.7%
2003 913 3 0.3% 831 -1.3% 82 20.6%
2004 1,206 293 32.1% 1,111 33.7% 95 15.9%
2005 1,198 -8 - 0.7% 1,116 0.5% 82 -13.7% -
2006 © 1,106 -92 -7.7% 1,051 -5.8% 55 -32.9%
2007 826 -280 -25.3% 759 -27.8% 67 21.8%
2008 565 261 -31.6% 527 -30.6% - 38 -43.3%
2009 613 48 8.5% 577 '9.5% 36 -5.3%
2010 584 29 -4.7% 540 -6.4% 44 22.2%
2011 543 -41 -7.0% 496 -8.1% 47 6.8%
2012 630 87 16:0% 576 16.1% 54 14.9%
2013 577 -53 -8.4% 521 -9.5% 56 3.7%
2014 562 -15 2.6% 498 -4.4% 64 14.3%
2015 600 38 6.8% 511 2.6% 89 39.1%
2016 749 149 24.8% 665 30.1% 84 -5.6%

. *Parolees participating in RTFs are excluded from these figures because they are includeded in the inmate figures.




| OFFENDERS UNDER CUSTODY

As of December 31, 2016, there were 50,717 inmates and 749 incarcerated parolees under the
- custody of the NYS Department of Corrections and Community Supervision (Table D-1), for
a total of 51,466 offenders under DOCCS custody. (Figure D-1)

Among the 51,466 offenders underiDOCCS custody on December 31, 2016, 50,568 were
housed in correctional facilities while 898 were housed in parole program facilities,
including 520 incarcerated parolees and 378 Alt inmates housed in parole program facilities.
- (Table D-1)

" The Department’s total offender custody population peaked on December 12, 1999. On that
date, there were 72,773 offenders under custody. In 16 years, the population dropped by
21,307 (-29%) by December 31, 2016 to 51,466.

Since the end of 2007, DOCCS'’ total under custody population decreased by 11,959 (19%).
During this period, VFOs decreased by 3, 475 (or -10%), while non-VFQOs decreased by 8,484
(-31%). (Table D-2)

Sixty-four percent (N=32,908) of offenders under the - Department’s custody on December
31, 2016 were violent felony offenders (VFOs). This was 7% higher than at the close of
2007, when VFOs made up 57% of the under custody popula’aon (Figures D-2 and D-3)

Between December 31, 2015 and December 31, 2016, the number of offenders under custody
as VFOs decreased by 733 (-2%). (Figure D-2 and Table D-2)

Thirteen percent (N=6,808) of offenders under custody on December 31, 2016 were drug
offenders. This is a 51% drop from December 31, 2007 when 13,800 or 22% of offenders
~ were drug offenders. (Figure D- 2)

Between December 31, 2015 -and December 31, 2016, the number of drug offenders under
custody increased by 36 or 1%. (Figure D-2)

Between 2007 and 2016, the number of female offenders declined by 17% (467)
(Table D-4)

Almost half (48%) of the offenders under custody on December 31, 2016 were African-
American, while one quarter were White and another quarter were Hispanic. (Tables D-5

and D-8),

The average age of offenders under custody on December 31, 2016 was 38.5 years. (Tables
D-9, D-10A and D-10B)



* The largest proportion of offenders (30%) had a class B felony as their most serious crime of
conviction. (Table D-13)

e Eighteen percent of the custody population (N=9,278) had a maximum sentence of life. This
included 282 offenders serving a sentence of Life without Parole. (Tables D-14B and’ D-15)

e About one-third of offenders (35%) had served a prior prison term. (Tables D-16, D-17 and
D-18)

K Forty -three percent of offenders were sentenced from’'NYC. Twenty-six percent were from

Upstate urban counties and twenty-one percent were sentenced from Upstate rural counties.
(Table D-23)

Note: The totals on some tables may differ from Table D-1 and D-2 due to missing information.



Table G-1. New York State Department of

Corrections and Community Supervision

' Annual Total Commitments

Calendar Years: 1970-2016

Commitment

1970
1971
1972
1973
1974
1975 -
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
- 1995
199
1997
1998
1999
2000
2001
© 2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013

2014
2015
2016

TOTAL

, Total
' New Court Commitments
Number

4,250
5,130
5,709
6,477
6,691
7,424
8,063
8,436
7,232
7,559
7,960
10,303
10,406
12,537
12,248
12,420
14,901
15,654
17,308
21,518
23,115
24,116
25,155
24,897
23,153
22,981
21,192
20,804
19,453
19,157

18,561
16,497
16,999
17,336
16,388
16,363
16,867
17,248
15,812
15,322
14,754
14,496
14,089
13,694
13,271
12,633
12,873

689,452




Table O-1: New York State Department of Corrections and Community Supervision

Drug OGffenders Under Custody at Close of Year
Calendar Years 1970 - 2016

DECEMBER 31

1970
1971
1972
1973
1974

1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994

1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016

Drug Offenders. Total Offenders
Under Custody Under Custody
Number - Percent Number
1,085 8.6% 12,579
1,248 10.0% 12,525
1,328 10.7% 12,444
1,488 11.1% 13,437
1,513 10.5% 14,386
1,746 10.9% 16,074
2,124 12.0% 17,752
2,282 11.8% 19,408
2,217 . 11.0% 20,187
2,115 10.1% 20,855
1,983 9.0% 21,929
. 2,234 8.6% 25,921
2,684 9.4% 28,497
3,187 10.3% 30,951
3,884 11.5% 33,809
4,655 13.2% 35,141
5,959 15.4% 38,647
8,454 20.7% 40,842
11,329 - 254% 44,560
15,940 31.1% 51,232
18,459 33.6% 54,895
19,852 34.3% 57,862
21,312 34.5% 61,736
22,184 34.4% 64,569
23,082 ' 34.6% 66,750
23,676 : 34.3% 69,057
24,085 34.1% 70,712
23,457 33.4% 70,209
23,177 32.6% 71,192
23,044 31.7% 72_,649
21,948 30.8% 71,355
19,762 28.9% 68,351
18,899 27.9% 67,655
17,620 26.7% 66,110
16,111 24.8% 64,905
14,831 23.2% 63,930
14,491 22.5% 64,410
13,800 21.8% 63,425
12,310 20.2% 60,933
10,677 17.7% 59,279
9,007 15.4% 57,229
7,802 13.6% 55,979
7,053 12.9% 54,865
6,658 12.3% 54,142
6,631 12.5% 53,103
6,772 12.9% 52,344
6,808 13.2% 51,466




Figure O-1:
Department of Corrections and Community Supervision
Drug Felons Under Custody on December 31: 1970 - 2016
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PROGRAM SAVINGS

The figures referenced in this section are presented in Table CC-1

DOCCS has several programs that result in inmates being released from custody earlier
than they would have been released without the program or initiative, which results in
savings to the Department. These early release programs and initiatives include: Shock,
" Merit, Willard, ECPDO, Class A and B drug resentencing, PDP diversions, and LCTA.

Since these early release programs began, the Department has saved a total of $2.78 =
billion. This includes savings from the Shock program that were realized before FY

1994-1995.

Between December 31, 2015 and December 31, 2016, early release programs at DOCCS -
saved approximately $60 million, an increase from $2.72 billion to $2.78 billion.

Comparing the early release programs, the program that has had the most savings is
Shock. Since the Shock program began in July 1987, it has saved the Department $1.52

billion.

: Across all of the early release programs since FY 1994-1995, there have been 152,210
early releases.

Since FY 1994-1995, the early release program with the most early releases was Merit
(44,909), followed by Willard PV’s (43,446) and Shock (40 052).

As of December 31, 2016, the Department was saving 4,304 béds. This represents the
number of inmates released through the early release programs who had not yet reached
their original release date. :
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Aiming to Reduce Time-In-Cell: Correctional Administrators and Yale Law School’s Liman
Program Release New Report on Efforts to Reduce the Use of Isolation
in State and Federal Prisons

New Information from Prison Officials Reflects the National Consensus
on the Need to Reduce Reliance on Restricted Housing

A new report, jointly authored by the Association of State Correctional Administrators
(ASCA) and the Arthur Liman Program at Yale Law School, reflects a profound change in the
national discussion about the use of what correctional officials call “restrictive housing” and what
is popularly known as “solitary confinement.” Just published, Aiming to Reduce Time-In-Cell
provides the only current, comprehensive data on the use of restricted housing, in which
individuals are held in their cells for 22 hours or more each day, and for 15 continuous days or
more at a time. The Report also documents efforts across the country to reduce the number of
people in restricted housing and to reform the conditions in which isolated prisoners are held in
order to improve safety for prisoners, staff, and communities at large.

The 2016 publication follows the 2015 ASCA-Liman Report, Time-In-Cell, which
documented the use of restricted housing as of the fall of 2014. As ASCA explained then,
“prolonged isolation of individuals in jails and prisons is a grave problem in the United States.”
Today, a national consensus has emerged focused on limiting the use of restricted housing, and
many new initiatives, as detailed in the report, reflect efforts to make changes at both the state
and federal levels.

The 2016 Report is based on survey responses from 48 jurisdictions (the Federal Bureau
of Prisons, 45 states, the District of Columbia, and the Virgin Islands)—that held about 96% of
the nation’s prisoners convicted of a felony. That number excludes people held in most of the
country’s jails (housing hundreds of thousands of people), in most of the country’s juvenile
facilities, and in military and immigration facilities.

Tallying the responses, the new 2016 Report found that 67,442 prisoners were held, in

the fall of 2015, in prison cells for 22 hours or more for 15 continuous days or more. The
percentages of prisoners in restricted housing in federal and state prisons ranged from under 1%
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to more than 28%. Across all the jurisdictions, the median percentage of the prison population
held in restricted housing was 5.1%.

How long do prisoners remain in isolation? Forty-one jurisdictions provided information
about the length of stay for a total of more than 54,000 people in restricted housing.
Approximately 15,725 (29%) were in restricted housing for one to three months; at the other end
of the spectrum, almost 6,000 people (11%) across 31 jurisdictions had been in restricted housing
for three years or more.

The Report also chronicles efforts throughout the country and the world to reduce the use
of restricted housing. In August of 2016, the American Correctional Association (ACA) approved
new standards, calling for a variety of limits on the use of isolation, including a prohibition
against placing prisoners in restricted housing on the basis of their gender identity alone. The
standards also included provisions that pregnant women, prisoners under the age of 18, and
prisoners with serious mental illness ought not be placed for extended periods of time in restricted
housing. Further, in some jurisdictions, prison systems (sometimes prompted by legislation and
litigation) have instituted rules to prevent vulnerable populations from being housed in restricted
housing except under exceptional circumstances and for as short an amount of time as possible.

As the Report also details, several jurisdictions described making significant revisions to
the criteria for entry, so as to limit the use of restricted housing, as well as undertaking more
frequent reviews to identify individuals to return to general population, thereby reducing the
number of people in restricted housing by significant percentages.

In short, while restricted housing once was seen as central to prisoner management, by
2016 many prison directors and organizations such as ASCA and the ACA have defined restricted
housing as a practice to use only when absolutely necessary and for only as long as absolutely
required. The goals of ASCA and the ACA are to formulate and to apply policies to improve the
safety of institutions and communities by ensuring that the separation of individuals to promote
safety and well-being need not be accompanied by deprivation of all opportunities for social
contact, education, programming, and other activities.

As Leann K. Bertsch, President of ASCA, explained:

“What we are seeing is that prison systems are motivated to reduce the use of
isolation in prisons and are actively putting into place policies designed to
reduce the use of restrictive housing. Restricted housing places substantial
stress on both the staff working in those settings as well as the prisoners housed
in those units. Our highest priority is to operate institutions that are safe for
staff and inmates and to keep communities to which prisoners will return safe.”

For more information, please contact George and Camille Camp, Co-Executive Directors
of ASCA, at 301-791-2722, and Judith Resnik, Arthur Liman Professor of Law at Yale Law
School, at 203-432-1447. The full report may be downloaded, free of charge, at www.asca.net or
https://www.law.yale.edu/centers-workshops/arthur-liman-public-interest-program/liman-

publications.

Page 2



Aiming to Reduce Time-In-Cell:
Reports from Correctional Systems on the
Numbers of Prisoners in Restricted Housing
and on the Potential of Policy Changes
to Bring About Reforms

Association of State Correctional Administrators
The Arthur Liman Public Interest Program, Yale Law School

November 2016

ASCA-Liman Aiming to Reduce Time-In-Cell November 21, 2016



Association of  State  Correctional
Administrators (ASCA)

ASCA is the association of persons directly
responsible for the administration of
correctional systems. ASCA includes the
heads of state corrections agencies, the
Federal Bureau of Prisons, the District of
Columbia Department of Corrections, and
some large county jail systems. Founded in
the 1950s, ASCA gained its current
organizational structure in the 1980s. ASCA
is premised on the belief that each
represented correctional jurisdiction s
unique in its own obligations, structures, and
resources and that similarities of purpose,
responsibilities, and challenges among
member jurisdictions unite them in a quest
for public safety, secure and orderly
facilities, and professionalism.

The Arthur Liman Public Interest
Program, Yale Law School

The Arthur Liman Public Interest Program
was endowed to honor one of Yale Law
School’s most accomplished graduates,
Arthur Liman, who graduated in 1957 and
who personified the ideal of commitment to
the public interest. Throughout his
distinguished career, he demonstrated how
dedicated lawyers, in both private practice
and public life, can serve the needs of
people and causes that might otherwise go
unrepresented. The Liman Program was
created in 1997 to continue the
commitments of Arthur Liman by
supporting lawyers, in and outside the
academy, who are dedicated to public
service in the furtherance of justice.
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Learning about Isolation in Prison
This Report is the third in a series that examines what correctional officials in the United
States call “restrictive housing” and what is known more generally as “solitary confinement.”
Working together, the Association of State Correctional Administrators (ASCA) and the Arthur
Liman Program at Yale Law School have sought to understand the formal rules governing
aspects of the segregation of prisoners in the United States; the numbers of individuals confined;
the conditions under which they live; and the limits on the use of isolation.

Below, we provide a brief overview of prior ASCA-Liman work in this area, a
description of this study, and a review of initiatives during the last few years aimed at producing
significant reforms to reduce the numbers of people in restricted housing and the degrees of their
isolation.

A.  Collecting Data to Establish Baselines and Parameters: 2012-2015

Prison systems across the United States separate some prisoners from general population
and put them into special housing units, typically with more isolating conditions. The reasons for
doing so include the imposition of punishment (“disciplinary segregation”), protection
(“protective custody”), and incapacitation (often termed “administrative segregation”).

In Administrative Segregation, Degrees of Isolation, and Incarceration: A National
Overview of State and Federal Correctional Policies, published in 2013, we asked directors of
state and federal corrections systems to provide their policies on administrative segregation,
defined as removing a prisoner from general population to spend 22 to 23 hours a day in a cell
for 30 days or more." Administrative segregation was the form of confinement that we believed
was the most common basis for segregation.

What we learned, based on responses from 47 jurisdictions, was that correctional policies
made getting into segregation relatively easy, and few systems focused on getting people out.
The criteria for entry were broad. Many jurisdictions permitted moving a prisoner into
segregation if that prisoner posed a threat to institutional safety or a danger to self, staff, or other
inmates. Constraints on decision-making were minimal; the kind of notice provided and what
constituted a “hearing” varied substantially.

In 2014, the Liman Program and ASCA took the next step by asking correctional
administrators more than 130 questions—this time about the numbers of people in restricted
housing and the conditions under which they lived.> The overall focus was on a subset of
restricted housing—*"“administrative segregation,” while a few questions focused on all forms of
restricted housing. Responses came from 46 jurisdictions (albeit not all jurisdictions answered all
the questions). Published in 2015, the Time-In-Cell Report provided a unique multi-jurisdictional
window into segregation.

A central question is about the numbers of individuals in segregation, regardless of the
different names under which the practice goes. Before that Report, information on the number of
prisoners held in restricted housing was a decade old or more; the figure often cited was 25,000.3
The 2015 ASCA-Liman Report provided new information. What we learned from the 34
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jurisdictions answering this question and housing about 73% of the more than 1.5 million people
incarcerated in U.S. prisons, was that they reported a total of more than 66,000 people held in
restricted housing as of the fall of 2014. Given that number, ASCA and Liman estimated that
some 80,000 to 100,000 people were, in 2014, in restricted housing (however termed) in U.S.
prisons—or about one in every six or seven prisoners.* Those figures, in turn, did not include
jails, juvenile facilities, or immigration and military detention.

We also learned that prisoners in many jurisdictions across the country were required to
spend 23 hours in their cells on weekdays and in many, 24 hours in their cells on weekends.”
Jurisdictions reported that cells, sometimes holding two people, ranged in size from 45 to 128
square feet.®

Opportunities for social contact, such as out-of-cell time for exercise, visits, and
programs, were limited, ranging from three to seven hours a week in many jurisdictions.” Phone
calls and social visits could be as infrequent as once per month. A few jurisdictions provided
more opportunities.® In most jurisdictions, prisoners’ access to social contact, programs, exercise,
and items kept in their cells, could be cut back as sanctions for misbehavior.’

Moreover, administrative segregation generally had no fixed endpoint, and several
systems did not keep track of the numbers of continuous days that people remained in isolation.
In the 24 jurisdictions reporting on this question, a substantial number indicated that prisoners
remained in segregation for more than three years. As to release and reentry, in 30 jurisdictions
tracking the numbers in 2013, a total of 4,400 prisoners were released directly from the isolation
of administrative segregation to the outside community.*

Running administrative segregation units posed many challenges for prison systems.
These problems—coupled with a surge of concerns about the negative impact of isolation on
individuals—have created incentives for change. Prison directors cited prisoner and staff well-
being, pending lawsuits, and costs as reasons to revise their practices. Some also commented that
change was important because it was “the right thing to do.”**

When releasing Time-In-Cell, ASCA stated that “frolonged isolation of individuals in
jails and prisons is a grave problem in the United States.”** As that press release also explained,
“insistence on change comes not only from legislators across the political spectrum, judges, and
a host of private sector voices, but also from the directors of correctional systems at both state
and federal levels.”*?

Time-In-Cell provided a window into the prevailing practices and a baseline from which
to assess whether the many efforts to limit isolation would have an impact. That Report made
plain that segregation practices had become entrenched during the past 40 years, that many
correctional systems sought to make changes, and that unraveling the structures producing so
much isolation would require intensive work.

When released in September 2015, the Time-In-Cell Report became front-page news,

reflecting the broad concern about these problems and the need for reform.** Much commentary
followed, including several essays published by the Yale Law Journal Forum in January of 2016.

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



These comments analyzed the data in the Report, the need for reform, and the challenges entailed
in making major changes.™

B.  Looking for Changes: 2015-2016

In early October 2015, ASCA and Liman launched this follow-up study to gather national
information on all forms of restricted housing, to learn what numbers of people were in that form
of detention in the fall of 2015, and to see what changes were underway. The hope was twofold:
that the numbers of people held in such settings were diminishing and that the conditions in
restricted housing were improving by becoming less isolating.

This study relied again on asking the directors of prison systems to respond to questions.
This time, a set of 15 questions focused on the people in any and all forms of what we termed
restricted housing (or what is also termed “restrictive” housing). We queried 53 jurisdictions (all
the states, the federal system, the District of Columbia, and the Virgin Islands), and 52
responded; the one jurisdiction not providing any information was the State of Maine. As
detailed below, a few jurisdictions that did respond did not have answers to all the topics
surveyed. For many questions, 48 jurisdictions had sufficiently detailed and consistent
information on which to report,*® and for each topic, we specify the number of responding
jurisdictions.

We sought to learn about numbers and demographics—including race, gender identity,
age, and mental health status. As the data set forth below reflect, those ambitions were made
complex by the variety of different facilities under the control of state-wide correctional
departments, the many terms used to denote segregating prisoners, the range of data kept, and the
limited amount of data available. The jurisdictions surveyed did not all keep comparable data
about how many hours, over how many days, prisoners were in their cells.

To enable cross-jurisdictional comparisons, we imposed a definition by describing
restricted housing as the separation of prisoners from general population and in detention for 22
hours per day or more, for 15 or more continuous days, in single-cells or in double-cells. This
survey did not inquire into whether jurisdictions regularly audited their facilities to learn if the
parameters were consistently met. For example, we did not ask about what methods were used to
ensure that individual prisoners were out of their cells for the time stipulated in rules, nor did we
learn how often or for how long lockdowns occurred during which no prisoners were permitted
to leave cells.

Further, if a jurisdiction provided for prisoners to spend 14.5 hours a week out-of-cell, or
had no count of whether prisoners were held 15 days or more, that jurisdiction could have
described itself as having no one in restricted housing, even as the jurisdiction understood itself
to have a restricted-housing population. Therefore, and as noted below, in a few instances we
included information provided by jurisdictions that required minor modifications of our 22-
hour/15-days-or-more definition.
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A preview of some of this Report’s findings is in order. As of the fall of 2015, 67,442
people were held in restricted housing across the 48 jurisdictions that reported their numbers."’
Relying on data on the United States and its territories from the Bureau of Justice Statistics, we
looked at the total number of individuals confined in the 48 jurisdictions, and learned that these
jurisdictions accounted for 96.4% of the total prison population in the United States.*®

We then calculated the percentage of prisoners who were held in restricted housing
across all of the jurisdictions which regularly kept data on the number of prisoners in restricted
housing (22 hours a day/15 days or more). The focus was on state prisoners housed under state
(not local) control. The percentages of prisoners held in different jurisdictions in restricted
housiqg ranged from 0.5% (Hawaii, in-state only) to 28.3% (the Virgin Islands). The median was
5.1%.

We also asked about the numbers of people held in segregation between 16 and 21 hours
per day in their cells. Thirty-four jurisdictions responded about those populations. In 23 of those
jurisdictions, we tallied a total of 16,455 additional prisoners in cells for 16 to 21 hours per day
for 15 consecutive days or more.?® In these 23 jurisdictions, the median so confined was 1.6% of
their total populations. (Eleven of the responding 34 jurisdictions reported that they did not
hold prisoners in-cell for 16-21 hours per day for 15 consecutive days or more.)

Some of the reporting jurisdictions did not include information on all of the facilities
directly under their control, and very few included information from county and municipal level
facilities at which prisoners or pretrial detainees were held.?” The dearth of information on
county jails is important to underscore because counties were responsible, as of 2016, for 91% of
the jails in the United States, and “11.4 million individuals pass through jail each year.”® In
short, through this survey, we have accounted for at least 67,442 individuals in restricted
housing (22 hours a day/15 days or more) in the fall of 2015. When adding the 16,455 people
confined 16 to 21 hours, a total of at least 83,897 prisoners were held in their cells for more than
16 hours a day for 15 days or more. Yet, given the data limitations, neither of these numbers
includes all the people held in cell for either 16-hours or more or for 22-hours or more in all of
the types of U.S. prison and jail facilities.

How long, in months and years, did prisoners spend in restricted housing? Forty-one
jurisdictions—holding 54,382 prisoners—provided length-of-stay data. Of those prisoners,
15,725 people—or 29%—were in restricted housing from one month up to three months. Some
15,978 people—or 29%—were in restricted housing for three months up to one year. Another
13,041 prisoners—or 24%—were in restricted housing for a year or more. Of these, 2,976
people—b5.5% of 54,382—had spent from three years to six years in restricted housing. Twenty-
six jurisdictions reported holding some prisoners—a total of 2,933 people, or 5.4% of the
54,382—in restricted housing for six years or more. %

The survey also asked whether correctional systems were making policy-level changes to
reduce the use of restricted housing. Forty-five jurisdictions reported on their policies, and many
described proposed or recently implemented revisions. Jurisdictions reported policies revising
the criteria for being placed in isolation to limit its use, increasing the oversight of restricted
housing, expanded efforts at programming and rehabilitative services in restricted housing,
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developing exit paths (sometimes called “step-down” programs), and imposing caps on the
length of time spent in restricted confinement.

In addition to summarizing changes in policies, we provide descriptions of efforts
reported by a few jurisdictions seeking to make substantial reductions in the use of restricted
housing. We did not inquire into either the details or metrics of implementation, nor did we
conduct case studies to learn about the effects, in practice, of the new policies described.

C.  The Context: Demands for Change

As this study was underway, concerns about restricted housing intensified. In July 2015,
President Barack Obama announced that he had directed the Attorney General of the United
States to conduct a review of the use of solitary confinement in the federal prison system.? The
review resulted in a report, U.S. Department of Justice Report and Recommendations
Concerning the Use of Restrictive Housing, published in January of 2016. That monograph
provided an overview of what the Justice Department termed “restrictive housing” practices in
the federal system and proposals for reform.? In the same month, in a Washington Post op-ed
entitled Why we must rethink solitary confinement and which cited the ASCA-Liman Time-In-
Cell Report, the President stated:

The Justice Department has completed its review, and | am adopting its
recommendations to reform the federal prison system. These include banning
solitary confinement for juveniles and as a response to low-level infractions,
expanding treatment for the mentally ill and increasing the amount of time
inmates in solitary can spend outside of their cells. These steps will affect some
10,000 federal prisoners held in solitary confinement—and hopefully serve as a
model for state and local corrections systems. . . .2’

The Justice Department’s Report laid out several “Guiding Principles” and “Policy
Recommendations.” The recommendations included ending “the practice of placing juveniles in
restrictive housing.”? In addition, the Justice Department recommended against placing pregnant
women in restricted housing, and proposed banning the practice of using the status of LGBTI
and gender non-conforming individuals as the sole basis for placement in restricted housing.
Further, the Justice Department recommended that, absent special circumstances, seriously
mentally ill prisoners ought not to be placed in restricted housing.?® The Justice Department also
urged the Federal Bureau of Prisons (BOP) to eliminate the use of disciplinary segregation as a
sanction for “low level” offenses and to reduce the time that prisoners spend in restricted housing
for other offenses.®

Further, the Justice Department recommended that prisoners be housed “in the least
restrictive setting necessary” to ensure the safety of all; that placement be based on specific,
“clearly articulate[d]” reasons; and that the placement of prisoners in restricted housing serve “a
specific penological purpose.”® The Justice Department further recommended that there be “a
clear plan for returning the inmate to less restrictive conditions as promptly as possible;”* that
each individual’s placement in restricted housing be reviewed on a regular basis by a committee
that includes medical and mental health professionals;®® and that restricted housing policies
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generally be regularly reviewed by a standing committee that consisted of *“high-level
correctional officials.”** The Justice Department called for the BOP to implement these policies,
to add “opportunities for out-of-cell time” and programming,® and to increase transparency in
the use of restricted housing.*

In March of 2016, the President issued a Presidential Memorandum, “Limiting the Use of
Restrictive Housing by the Federal Government;” he directed executive departments and
agencies to implement the Justice Department’s recommendations.®” President Obama wrote that
in light of “the urgency and importance of this issue, it is critical that DOJ accelerate efforts to
reduce the number of Federal inmates and detainees held in restrictive housing and that Federal
correctional and detention systems be models for facilities across the United States.”*®

These national efforts came in the context of work in many other venues, ranging from
professional associations of correctional and health professionals to state and federal legislatures
and courts, both in the United States and abroad. In 2014, the American Correctional Association
(ACA), an umbrella organization comprised of correctional facilities’ leaders from across the
country, created a Restrictive Housing Ad Hoc Standards Committee to revise its model
standards.*® The co-chairs, Gary Mohr (the Director of the Ohio Department of Rehabilitation
and Correction) and Rick Raemisch (Executive Director of the Colorado Department of
Corrections) wrote in 2015 of the need for an overall reduction in the use of restricted housing;
as they explained, “lengthy periods of 23 hours per day in confinement multiplies a problem”—
rather than solving it.*°

The ACA’s Ad Hoc Committee released a draft report in the winter of 2016 and proposed
precluding the use of restricted housing on the basis of gender identity alone,** for pregnant
women,*? and for juveniles under 18.** Further, the ACA Committee proposed heightened
oversight and review of decisions to place and to keep individuals in restricted housing,** ending
the placement of individuals with serious mental illnesses in restricted housing unless they
presented a “clear and present danger” to staff or other prisoners that was not associated with
their mental illness,*® and avoiding direct release of prisoners into the community.* In January
of 2016, the ACA held a hearing to discuss its proposed guidelines for the use of restricted

housing.*’

In August of 2016, the ACA approved recommendations from a revised report of its Ad
Hoc Committee.”® The ACA’s new standards called for an end to the practice of placing
prisoners in restricted housing on the basis of their gender identity alone.”® The standards also
included provisions that pregnant women,*® prisoners under the age of 18,°! and prisoners with
serious mental illness not be placed in “extended restricted housing.”

In addition, the ACA’s revised standards set forth provisions for increased oversight of
decisions to place prisoners in restricted housing™ and more frequent opportunities for review.**
The new standards also called for more frequent mental and physical health evaluations and
treatment for all prisoners in restricted housing,> and specialized training for staff working with
prisoners in restricted housing.
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In terms of the physical conditions, the ACA 2016 standards stated that restricted housing
should include “living conditions that approximate those of the general inmate population” with
“all exceptions . . . clearly documented.”™’ The 2016 Restrictive Housing Standards stated that
facilities should make efforts to move prisoners out of restricted housing through step-down
programs and measures to ensure that restricted housing prisoners not be released directly to the
community.”®

The ACA initiative built on ASCA-based reform proposals to make changes in restricted
housing. In 2013, ASCA adopted guidelines on Restrictive Status Housing Policy that aimed to
constrain the use of isolating settings.>® In 2014, ASCA identified administrative segregation as
one of the “top five critical issues” reported by correctional agencies,*® and, as discussed above,
ASCA and the Liman Program have been working for several years on a series of collaborative
research projects on this issue. In addition, as of the fall of 2016, ASCA was revising its
guidelines on restricted housing.

Other voices within corrections and beyond have also insisted on the need for change.
Some of the focus has been on limiting the placement of any person in restricted housing, while
other activities have centered on subpopulations with special needs.

In terms of the use of restricted housing in general, in the summer of 2015, a group of
“correctional directors and administrators with first-hand experience supervising solitary
confinement units in prisons across the United States” joined together to file an amicus brief in
the United States Supreme Court.® They described the “debilitating” effects of solitary
confinement and argued that the Constitution requires individualized classification before a
person could be placed in such confinement.®? Their views about the effects of isolation were
echoed by a group of psychiatrists and psychologists, also calling for the Supreme Court to step
in; these medical professionals highlighted the “scientific research” establishing the many harms
imposed by prolonged solitary confinement.®®

Health professionals, social scientists, and organizations concerned with prisoner well-
being have likewise detailed the harms of isolating confinement and have argued that the practice
lacks utility.** In addition, empirical work has found that solitary confinement has not been
effective in reducing violence and promoting safety.® Reports on specific prison systems also
documented how disabling isolation was for prisoners and for staff, and how it has not ensured
the safety of the communities to which individuals return.®® Certain forms of restrictive housing
have drawn particular attention; for example, in the fall of 2016, The Marshall Project and
National Public Radio published a joint investigative report documenting incidents of violence
and murder between “double-celled” prisoners in restrictive housing.®’

This growing body of literature and case law has shifted the understanding of restricted
housing and produced many calls for it to end. One example comes from a report based on a
colloquium that was convened by the John Jay College of Criminal Justice in October of 2015 to
discuss ending the over-use of isolation.®® The colloquium’s purpose was to gather corrections
agency heads and advocates together “to determine if consensus might be achievable about ways
to reform the use of social isolation by coming to common agreement rather than resorting to
litigation.”® The result, Solitary Confinement: Ending the Over-Use of Extreme Isolation in
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Prison and Jail, included a series of recommendations calling for alternatives to segregation such
that segregation should be used only as a last resort; humane conditions in segregation, such as
permission for family contact and programming; due process for admission into segregation and
periodic review for those already in segregation; and limited use of segregation of vulnerable
populations, such as juveniles, the elderly, and people with mental illnesses.”

State legislatures, municipal authorities, and courts have continued to consider, and
sometimes to impose, curbs on restricted housing. In October of 2016, New Jersey enacted a
statute (awaiting the governor’s signature as of this writing) limiting the use of “isolated
confinement” to no more than 15 consecutive days, and no more than 20 days during any 60-day
period.” The law defined “isolated confinement” as “confinement of an inmate . . . in a cell or
similarly confined holding or living space, alone or with other inmates, for approximately 20
hours or more per day, with severely restricted activity, movement, and social interaction.”’* The
law also prohibited, with a few exceptions, isolated confinement for prisoners who are members
of a vulnerable population, including pregnant women, those 21 or younger, those 65 or older,
those perceived to be leshian, gay, bisexual, transgender or intersex, and those with a mental
illness, a developmental disability, a serious medical condition, or an auditory or visual
impairment.”

As of the fall of 2016, other bills pending in Illinois,” Massachusetts,” and Rhode
Island” aimed to limit the use of restricted housing for all prisoners. Settlements approved in
2015-2016 in class actions in California,”” Indiana,”® and New York” imposed substantial limits
on the use of restricted housing in each of these states.

Other reform efforts have focused specifically on populations with special needs. A
decade ago, the Bureau of Justice Statistics estimated that 56% of people in state prisons had
some form of mental illness.®® Given the research documenting how placing people with
preexisting mental illness in isolating housing can increase the risk of psychiatric deterioration,
violence, self-injury, and suicide,®* the American Psychiatric Association has advised against
segregating individuals with mental illness,* as has the American Public Health Association,®
and the National Commission on Correctional Health Care.* Legislation has also called for
screening individuals and imposing limits on isolation for individuals with mental illness.®

Reflecting these concerns, the resolutions of some lawsuits have provided that individuals
with cognitive or mental impairment should not be placed in restricted housing, or only briefly if
exigent circumstances exist.?® Correctional officials have also altered their rules and programs.
For example, in 2015, after a report released by Disability Rights Oregon (DRO) detailed
harmful conditions at its “Behavioral Health Unit,” the Oregon Department of Corrections
announced an agreement with DRO restricting the use of solitary for the mentally ill.¥ In
Pennsylvania, after the settlement in another lawsuit also brought by a disability rights group,®
the Secretary of the Department of Corrections created new education programs for staff as part
of a system-wide initiative on mental illness.®°

Another area of particular attention is the use of isolation for juveniles. Limits have been

put in place by legislation, court orders, local ordinances, and correctional policies.”® For
example, legislation restricting the placement of juveniles in isolation was enacted in 2016 in
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Colorado,® and a bill has likewise been enacted in California.** In the spring of 2016, the Board
of Supervisors of Los Angeles directed that county officials end placement of youth in isolated
housing, except in very rare circumstances.*

In 2015, proposed legislation was before the Congress to curtail isolation for the few
juveniles in the federal system.” Further, in response to an investigation by the Department of
Justice, Ohio adopted a policy to end the placement of youth in solitary confinement.*> The U.S.
Attorney for the Southern District of New York intervened in a lawsuit, begun by detainees in
2012, against New York City; the case challenged the City’s treatment of youth at Rikers Island.
In 2015, New York City’s mayor announced a plan that would end the use of solitary
confinement for people 21 and younger.*®

In addition to the focus on subpopulations, proposals at the federal level sought to
improve information about the use of restrictive housing and to impose oversight across the
various populations in restricted housing. In the fall of 2016, the National Institute of Justice
(N1J) published a volume on solitary confinement and awarded $1.4 million to the Vera Institute
of Justice to study the use of restricted housing and step-down programs in prisons and jails and
to “assess the impact” of working in restricted housing facilities on “mental, emotional, and
physical well-being.”®" The grant provided for a study to conduct a national survey of state
prison systems, akin to the ASCA-Liman Reports, that would also include a sampling of jails.
Further, NI1J provided Vera with funds to review state administrative data on restricted housing
placement and to do interviews with and surveys of prison administrators and corrections
officers.”® The Bureau of Justice Assistance also announced a grant of $2.2 million to fund the
Vera Institute’s Safe Alternatives to Segregation Initiative, which as of the fall of 2016, assisted
several jurisdictions seeking to reduce their use of restricted housing and to create alternatives to
solitary confinement.”

In the fall of 2016, major legislation was put forth in Congress to limit solitary
confinement. Senator Dick Durbin, joined by Senators Chris Coons, Cory Booker, Patrick
Leahy, and Al Franken, introduced the “Solitary Confinement Reform Act,” a bill that would
“reform the use of solitary confinement and other forms of restrictive housing” in Bureau of
Prisons facilities.!® The legislation seeks to mandate that placement in solitary confinement be
limited to “the briefest term and the least restrictive conditions practicable,” including at least
four hours out-of-cell every day unless a prisoner “poses a substantial and immediate threat.”***
The bill would also prohibit the placement in solitary confinement of juveniles,*®* pregnant
women,'® prisoners with serious mental illness,"® and prisoners with intellectual or physical
disabilities,’® unless the prisoner “poses a substantial and immediate threat” and “all other
options to de-escalate” have been exhausted.”® The proposed legislation would also prohibit the
placement of “lesbian, gay, bisexual, transgender, intersex, or gender nonconforming” prisoners
in solitary confinement based solely on their sexual or gender identity.*”’

Further, the bill would limit placement in administrative segregation to a maximum of 15
consecutive days, and 20 total days in a 60-day period, unless necessary to contain a “substantial
and immediate threat.”'® The legislation would also mandate that correctional facilities allow
prisoners in restricted housing to participate in programming “as consistent with those available
in general population as practicable.”** In addition, the 2016 Solitary Confinement Reform Act
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proposed to ensure that “time served” during the investigation of an alleged offense be “credited”
for disciplinary segregation and that “concurrent sentences” be imposed where more than one
disciplinary violation arises from a single episode.® The bill also proposed “timely, thorough,
and continuous” reviews of confinement, which would include “private, face-to-face interviews
with a multidisciplinary staff committee,” to determine if the conditions comply with the
provisions and if continued confinement is necessary.**!

The proposed Solitary Confinement Reform Act also would create a “Civil Rights
Ombudsman” within the Bureau of Prisons."> The Ombudsman position, to be filled by the
Attorney General of the United States, would have unrestricted access to the federal prison
facilities and contract facilities.*** The Ombudsman would meet regularly with the Director of
the Bureau of Prisons to address civil rights concerns and to raise issues regarding solitary
confinement policies and practices.*** The bill would also require that prisons offer multiple
internal mechanisms for prisoners to report violations of this legislation and any other civil rights
violations.**®> Specifically, prisons would be required to offer at least two procedures for
reporting violations to an entity outside of the facility and at least two procedures for
confidentially reporting violations to the Ombudsman.'*® Each year, under the bill, the
Ombudsman would be required to submit reports to both houses of Congress on its findings, the
problems relating to civil rights violations, violations of the bill’s provisions, and
recommendations for change.™’ The Federal Bureau of Prisons, in turn, would be required to
keep extensive data on solitary confinement, including its costs and the number of assaults in the
general population and in the isolated population.**® The legislation also proposed the creation of
a national resource center that would coordinate activities among state, local, and federal prison
systems to centralize research and data related to reducing the population of prisoners in solitary
confinement.™*

In short, what commentators have termed a “national consensus” in the United States to
end the “over-use of extreme isolation in prisons™*?° has emerged. That consensus comports with
recent developments in legal systems other than the United States and in international law that
also aim to limit the use of isolation. In December 2015, the United Nations General Assembly
unanimously adopted the United Nations Standard Minimum Rules for the Treatment of
Prisoners, commonly known as the “Nelson Mandela Rules.”*?! The Rules defined solitary
confinement as being held for 22 hours or more a day for longer than 15 days without
“meaningful human contact,”*** and stated that “[s]olitary confinement shall be used only in
exceptional cases as a last resort, for as short a time as possible and subject to independent
review, and only pursuant to the authorization by a competent authority,” and “shall not be
imposed by virtue of a prisoner’s sentence.”*? In addition, the rules provided that “solitary
confinement should be prohibited in the case of prisoners with mental or physical disabilities
when their conditions would be exacerbated by such measures.”?* Further, the rules stipulated
that “indefinite” and “prolonged solitary confinement™?* should not be used, and that women
and children should not be held in solitary confinement.*?

Solitary confinement has also been the subject of several decisions by the European
Court of Human Rights (ECtHR), which has analysed degrees of isolation and the duration in
specific instances.’?’ The ECtHR has considered whether such treatment violates Article 3 of the
Convention for the Protection of Human Rights and Fundamental Freedoms, which prohibits
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subjecting any person to “torture or to inhuman or degrading treatment or punishment,” or
violates Article 8’s protection of family and private life.®® In 2014, the Court found that
although “a prisoner’s segregation from the prison community does not in itself amount to
inhuman treatment . . . substantive reasons must be given when a protracted period of solitary
confinement is further extended.”?® In Norway in 2016, a lower court judge held that, under
European and Norwegian law, a person convicted of killing dozens of people could not be placed
in “social isolation” that cut off his contact with all others, aside from staff.**

During the past few years, several research initiatives have documented the use of
restricted housing around the world. In 2008, for example, Sharon Shalev published A
Sourcebook on Solitary Confinement, which examined the health effects of solitary confinement.
She also discussed professional, ethical and human rights guidelines and codes of practice
relating to the use of solitary confinement.’®! In 2011, Juan E. Méndez, the United Nations
Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, issued a report and called for general principles to minimize the use of solitary
confinement and to abolish the practice under certain circumstances.** The Special Rapporteur
emphasized that “[t]he practice should be used only in very exceptional circumstances, as a last
resort, for as short a time as possible.” In 2015, the Prison Reform Trust, based in the U.K,,
published Deep Custody: Segregation Units and Close Supervision Centres in England and
Wales,"** which detailed the use of isolation there.

In 2016, U.N. Special Rapporteur Méndez, working with other institutions, published a
report, Seeing into Solitary: Review of the Laws and Policies of Certain Nations around the
World with Regard to Solitary Confinement of Detainees, written in collaboration with other
organizations.*** The report included results from surveys and a comparative analysis of solitary
confinement practices in 34 jurisdictions; information came from Argentina, Austria, Brazil,
China, the Czech Republic, England and Wales (“England”), Ethiopia, Finland, France,
Germany, Guatemala, Hungary, Japan, Kenya, Kyrgyzstan, Mexico, New Zealand, Norway,
Poland, Russia, South Africa, Turkey, Uganda, the United States of America, Uruguay, and
Venezuela, as well as eight states within the United States: California, Colorado, Florida, Illinois,
Maine, New York, Pennsylvania, and Texas.

Seeing into Solitary found that “the practice of solitary confinement appears to be an
established fixture of the prison systems in all the countries examined, with few signs that it will
disappear from those systems any time soon.”*** The report identified a significant gap in many
jurisdictions between “the law and the practice of solitary confinement,” in that solitary
confinement was imposed more often than the law authorized.*® The reasons for placement in
solitary confinement were found to be varied, and included both disciplinary and non-
disciplinary reasons. The report noted that safeguards, access to legal counsel, and mandatory
medical examinations that were available in many disciplinary segregation units were often
lacking in non-disciplinary segregation units.*” The report also noted that “some countries
which have made the most consequential improvements on solitary confinement regimes, such as
England and the United States, also tend to authorize some of the longest periods of solitary
confinement for inmates.”*®
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Seeing into Solitary also detailed efforts of some jurisdictions to improve conditions in
solitary confinement, of other jurisdictions to establish appeals processes to challenge decisions
to impose solitary confinement, and of many jurisdictions to prohibit or limit the use of solitary
confinement for juveniles, women (mostly pregnant women), and mentally ill or disabled
people.*® The most common limitation that the report identified was on the length of time that a
person may be placed in solitary confinement. Many jurisdictions permitted 30 days or less,
although the limit was at times extended or ignored.**® Further, “some countries, including
highly developed nations with what may be viewed as enlightened approaches to certain aspects
of solitary confinement, allow such confinement, whether for disciplinary or non-disciplinary
purposes, and in theory or practice, to be extended either for extremely long periods, including
years in some cases, or indefinitely.”**

In sum, demands for change can be found around the world. Commitments to reform and
efforts to limit or abolish the use of isolating confinement come from stakeholders and actors in
and out of government. Documentation of the harms of isolation, coupled with its costs and the
dearth of evidence suggesting that it enhances security, has prompted prison directors,
legislatures, executive branch officials, and advocacy groups to try to limit reliance on restricted
housing. Instead of being cast as the solution to a problem, restricted housing has come to be
understood by many as a problem in need of a solution.**?

I1.  The 2015 Survey’s Design and Purposes

Three additional introductory comments are in order. First, we sketch the research
methodology used in the questionnaire, which is reproduced in Appendix A. Second, we discuss
the challenges of defining and of gathering data on restricted housing. Third, we explain the
relationship of this study to the report, Time-In-Cell, published by ASCA and Liman in 2015.

A. Goals and Methods

ASCA and the Liman Program jointly developed a survey that was sent to the directors of
state and federal correctional systems in the United States to learn about the use of restricted
housing as of the fall of 2015. The goal was to understand as much as possible about the
numbers of people separated from general prison populations and held for 22 hours or more, for
15 continuous days or more, in single or double cells.

To do so, the survey’s 15 questions requested information on all forms of restricted
housing within each of the jurisdictions. To understand the information provided, we sought to
learn about the types of facilities—prisons, jails, juvenile or other specially organized
institutions—a jurisdiction had, as well as for which facilities the jurisdiction could provide
information on restricted housing. We also asked about the number of people in restricted
housing; demographic information, including gender, race, and age; whether prisoners with
serious mental illness were held in restricted housing; how long individuals were confined in
restricted housing; and whether reforms were underway.

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



16

As in prior reports by ASCA and the Liman Program, the survey was distributed through
ASCA to the 50 states, the Federal Bureau of Prisons, the District of Columbia and, in the
summer of 2016, the Virgin Islands which requested that it also be included and then promptly
provided information that was integrated thereafter.*® We received responses from 52
jurisdictions (as noted, Maine did not respond). For a few questions, we compiled information
from all the responses; more of the data come from the 48 jurisdictions providing detailed
responses. Of these, not every jurisdiction responded to all questions.

Previews of this report were provided twice at ASCA meetings. After receiving initial
responses in the fall of 2015, we presented an overview in January of 2016 at the ASCA mid-
year meeting. We then followed up in the spring of 2016 to clarify responses as needed. At the
summer 2016 ASCA meeting, a draft report was circulated and discussed. Thereafter, many
jurisdictions offered comments, prompting additional revisions. Unless otherwise noted, all data
provided come from the answers given by each jurisdiction, reporting about itself.

B. Research Challenges: Various Definitions of Restricted Housing
and the Overlaps and Differences between the 2015

and 2016 ASCA-Liman Reports

As the introduction explained, several caveats are in order about the goals, the data
gathered, and the limits of this Report. The first concerns the focus of this work on “restricted
housing” or “restrictive housing.” As noted, the primary rationales relied upon by correction
systems for using restricted housing are the perceived needs to protect, to discipline, or to
prevent future harm. In addition to terms such as protective custody, disciplinary segregation,
and administrative segregation, different systems use an array of other terms, such as “special
housing units (SHU),” “security housing units (SHU),” and “special management units (SMU).”

In an effort to develop nationwide data that focused on all forms of restricted housing, the
2015 survey defined “restricted housing” as:

separating prisoners from the general population and holding them in their cells
for 22 hours per day or more, for 15 or more continuous days. The definition
includes prisoners held in both single or double cells, if held for 22 hours per day
or more in a cell, for 15 or more continuous days.'**

Yet some jurisdictions indicated that the information they routinely collected did not
easily fall within the parameters that we provided. Seven jurisdictions reported being unable to
identify whether prisoners were in restricted conditions for more or less than the 15-day
benchmark.'* Other jurisdictions did not have clear information about the 22-hour measure; they
described some forms of restricted housing that reduced the number of hours within cells to
below 22 for at least one day of a week, or they had other questions about the definition.**® We
did as much follow-up as time would permit to enable this Report to be completed, we included
as much of the information provided to us as we could, and we noted when information could
include variations related to the specific questions asked.
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Second, when gathering data on restricted housing and administrative segregation in
2014-2015 for the Time-In-Cell Report, we asked jurisdictions to tell us about the number of
individuals in all forms of restricted housing, but did not provide a specific and separate
definition in that question, except to indicate that it included disciplinary segregation, protective
custody, and administrative segregation.**’ Further, the Time-In-Cell Report focused most of the
130 questions on the practices governing administrative segregation, and we instructed:

For the purposes of this questionnaire, the term “administrative segregation”
refers to separating prisoners from the general population, typically in cells (either
alone or with cellmates), and holding them in their cells for most of the hours of
the day for 30 days or more. Common terms for this type of confinement include
administrative detention, intensive management, and restrictive housing. Please
note that administrative segregation does not include punitive/disciplinary
segregation or protective custody.*®

In contrast, the 2015 survey focused specifically on restricted housing of all kinds. We
asked about the numbers of prisoners held for at least 22 hours a day in their cells, and used
those responses for our overall tallies.

When responding to the general question on restricted housing in the 2015 Time-In-Cell
Report, 34 jurisdictions reported that, as of the fall of 2014, 66,000 people were held in restricted
housing. Because those jurisdictions housed 73% of the country’s prison population, ASCA and
Liman estimated that 80,000 to 100,000 people were housed in isolation in the fall of 2014.

In short, the 2014 and 2015 surveys differed on a few dimensions. While in 2014, we did
not specify the number of hours held in-cell beyond saying “most hours of the day,” we did learn
that in many jurisdictions individuals in restricted housing were held for 22-24 hours per day in-
cell. In contrast, this 2015 survey gave the 22-hour benchmark. Further, in 2014, we asked about
prisoners held in-cell for 30 days or more; in this 2015 survey, we asked about people held in-
cell for 15 days or more. This 15-day marker was selected because it is used in many
jurisdictions™*® as well as internationally as identifying what is considered to be prolonged or
extended solitary confinement.*®® Moreover, because we learned in the Time-In-Cell Report that
all of the jurisdictions reporting on administrative segregation held prisoners in cells for 19 hours
or more and that 89% of the prisoners were in-cell 22 hours or more on weekdays and on
weekends,™" we used 22 hours as the marker for restricted housing and additionally sought more
information on individuals placed in restricted housing for time intervals short of 22 hours.

1.  Types of Facilities and of Cells in the 2015 Survey

A.  Types of Facilities for which State-Wide Data Were Available

As discussed above, based on information provided in prior surveys, we knew that not all
state-level correctional systems had information regarding the number of people held in
restricted housing in every type of confinement facility within their state. Further, most state
level agencies did not have authority over all of the detention facilities within their jurisdiction.
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For example, while state governments most commonly operate prisons, separate local
government agencies typically operate jails.**?

Therefore, we asked jurisdictions to explain what they did know: we asked which types
of facilities were included within their state-level correctional systems and if they had data
regarding individuals held in restricted housing in each of the types of facilities under their
control. ©°* Some states had significant numbers of prisoners in county jails. Data about such
prisoners has generally only been included if that jurisdiction had information about those held in
the fall of 2015 in restricted housing and if that state’s policies on restricted housing governed
the local facilities.

In the survey, we asked if each jurisdiction’s correctional system included prisons, jails,
juvenile facilities, mental health facilities, privately-contracted facilities, special facilities for
death sentenced prisoners, or any other types of facilities. Of the 52 jurisdictions responding, all
ran prison systems except the District of Columbia, which administers its own jail system and
relies on federal and privately-contracted facilities to house its prison population.** In total, 12
of the 52 responding jurisdictions reported that their correctional systems included jails, while 40
jurisdictions’ correctional systems did not include jails.™>> As we learned from the responses, the
relationship of jails to state prison systems is varied; some systems used jails in the sense of
contracting to house prisoners in jails but did not have direct authority over them. Our focus was
on rules imposed at the state-wide level.

In Table 1, we summarize the information from the 52 jurisdictions responding by type of
facility.

Table 1 — Types of Facilities Within State and Federal Corrections Systems (n = 52)

Facilities Jurisdictions Jurisdictions Collecting
Restricted Housing Data
Prisons 51 49
Jails 12 7156
Juvenile Facilities 4 3
Mental Health Facilities 7 4
Privately-Contracted Facilities 21 15
Special Housing for Death-Sentenced Prisoners 2 2

As Table 1 indicates, we also asked jurisdictions if they had information on restricted
housing for each category of facility that they identified as within their control in their
systems.” Of the 51 jurisdictions with prisons in their correctional system, 49 reported on
individuals in restricted housing in the prisons that they run directly, as distinguished from those
run by private providers. Of the 12 jurisdictions whose systems included jails (nine states, the
Virgin Islands, the Federal Bureau of Prisons, and the District of Columbia), seven had data on
the use of restricted housing in their jails.*®

The information provided on privately-contracted facilities was also limited. Nonetheless,

we did identify 2,425 prisoners held in 15 jurisdictions in restricted housing in private facilities.
Specifically, 21 reported that they have privately-contracted facilities in their correctional
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system, and 15 provided information on restricted housing within those facilities. As of the fall
of 2015, those 21 jurisdictions housed 942,248 prisoners in their total custodial population across
all types of facilities, and 96,487—or about 10%—were housed in privately-contracted facilities.
The 15 jurisdictions reporting on the use of restricted housing in privately-contracted facilities
housed 85,701 prisoners, and 2.8% of that number—2,425 individuals—were reported to be in
restricted housing.

The information provided on juveniles held in custody was minimal. Four responding
jurisdictions indicated that their correctional systems included juvenile facilities.™>® Of these four
jurisdictions, three provided data on the use of restricted housing in these juvenile facilities.

We also asked about other specialized facilities for subsets of prisoners. Some
jurisdictions indicated that they had distinct facilities, while others referenced special units
within facilities. Seven jurisdictions responded that they had separate institutions for the
mentally ill.** Six jurisdictions reported that their data included facilities that they denoted as
“Other” because they did not fall into the named categories we provided.'*

In short, most of the information on restricted housing provided in this Report is about its
use in prisons. Further, the “total” numbers provided in this Report do not include all the people
who were, in the fall of 2015, held in restricted housing. For example, the numbers discussed in
the demographic section on age cohorts in restricted housing were based almost entirely on
information about adult prisons. As discussed, we have almost no information on juvenile
facilities around the country.’®® Also, we know that millions of people are incarcerated in jails,
that some jails have restricted housing, and that more than 90% of the jails are run at the county
level. Yet, this Report has very little information on the number of individuals held in restricted
housing within jails.

B.  The Use of Single and of Double Cells

As noted, the survey’s definition of restricted housing included individuals held for 22
hours or more, for 15 days or more, in single and double cells. The inclusion of double-celling
mirrors the views of the Department of Justice, which noted in its 2016 Report that “[n]ot all
segregation is truly ‘solitary,” . . . . Many prison systems, including the [Federal Bureau of
Prisons], often house two segregated inmates together in the same cell, a practice known as
‘double-celling.”*®

For this survey, we asked jurisdictions, “How many prisoners, if any, (including both
male and female, of every age)” in restricted housing “are housed in double cells?”*** Among the
47 jurisdictions that responded to this question, 26 housed prisoners in double cells. Twenty-one
of the 26 jurisdictions provided the number of prisoners confined in double cells, which totaled
17,460 prisoners. Five jurisdictions reported that they housed prisoners in double cells but were
not able to provide a number.
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IV. The Numbers and Percentages of Prisoners in Restricted Housing:
The Data from the 2015 Survey

A.  Counting and Comparing General and Restricted Populations

The survey asked jurisdictions to report on the number of men and women held in any
form of restricted housing as of October 1, 2015. As noted, 48 jurisdictions described a total of
67,442 prisoners in restricted housing.'® These 48 jurisdictions housed 96.4% of the total prison
population in the United States and its territories,”® as calculated by using data provided in a
2014 report by the Bureau of Statistics (BJS), which regularly provides the numbers of prisoners
by jurisdiction.™®’

We also sought to gather baseline general population data directly from each jurisdiction,
so as to understand what percent of prisoners within a jurisdiction were held in restricted
housing. The 2015 survey asked each jurisdiction for its total custodial population, including
prisoners in restricted housing and in the general population. In addition, we asked about the
numbers of prisoners housed in different types of facilities, as detailed above.

First, we asked for the total number of prisoners housed in each jurisdiction. On this
question, 52 jurisdictions provided information; the total custodial population reported by was
1,452,691 prisoners.'®® Forty-eight jurisdictions provided information on restricted housing
populations; the total custodial population for the 48 jurisdictions for which we have restricted
housing data was 1,437,276. This total accounts for prisoners held in-state (as compared to being
sent to another jurisdiction); our operative assumption was that most states house almost all of
their prisoners in-state. We know of exceptions, of which Hawaii is a prominent example.'®® For
Hawaii, we used the in-state population when calculating the percentage of people held in
restricted housing.

Second, we asked for the total number of prisoners housed in facilities for which the
jurisdiction also had information on restricted housing. When we totaled the numbers from those
answers, the custodial population in facilities for which restricted housing data was reported—at
1,387,161 prisoners—was slightly lower than the answers by these jurisdictions to the question
of total custodial population—specifically, by 65,530 fewer individuals. That lower number
reflects that some jurisdictions reported that they did not track data on individuals in restricted
housing in all of their facilities.!

More details are in order to explain both the Table and Chart with asterisks and two
double entries. In the 41 jurisdictions in which the total population numbers were the same for
both inquiries, we used that number as the baseline to calculate the percentage of prisoners in
restricted housing. In the seven jurisdictions that had some facilities for which they could not
provide restricted housing information (i.e. jurisdictions for which the total population in
facilities with restricted housing data was less than the total custodial population), we used the
total population in facilities with restricted housing data to calculate the percentage of prisoners
in restricted housing. In Table 2, below, we use an asterisk to note those jurisdictions.

Directors at the two jurisdictions that were (before the Virgin Islands reported its data) at
the highest end—Louisiana and Utah—reached out to us after we had circulated a draft report in
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the summer of 2016 to describe how calculations about their states could be different. Louisiana
staff suggested that we should include state prisoners held in local jails—some 18,000—in the
denominator and that we could extrapolate the number held in parish jails in restricted housing
from a special audit conducted in August of 2016 that identified 314 people held in such
confinement. Using those numbers, Louisiana would have had 8.2% of its prison population in
restricted housing. Further, as discussed in more detail in Part VII, Utah reported making
significant changes in how it authorized the use of restricted housing. As of August of 2016, the
number of people in restricted housing in Utah was reported to have dropped from 912 (14% of
the state prison population) to 380 (6% of the state prison population). The focus of our data was
on the fall of 2015, but because these jurisdictions reached out specially to provide extra
information, we included an added layer of data for Louisiana and Utah in Table 2 and Chart 1.

We provide a summary of the findings in Table 2 and Chart 1 below. The percentage of
prisoners in restricted housing ranged from 0.5% (Hawaii, in-state only) to 28.3% (Virgin
Islands). The Virgin Islands was also the jurisdiction reporting the smallest absolute number of
prisoners in the total custodial population (491 prisoners). Across all the jurisdictions, the
median percentage of the population held in restricted housing was 5.1%.
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Table 2 — Numbers and Percentages of Men and Women in Custodial Population in
Restricted Housing by Jurisdiction (15 Consecutive Days or Longer, 22 Hours or More
per Day) (n = 48)'"

Total Custodial
Population for
Facilities Population in Percentage in
Total Custodial Reporting RH Restricted Restricted
Population Data Housing Housing

Alabama 25,284 24,549* 1,402 5.7%
Alaska 4,919 4,919 352 7.2%
Arizona 42,736 42,736 2,544 6.0%
California 128,164 117,171* 1,104 0.9%
Colorado 18,231 18,231 2177 1.2%
Connecticut 16,056 16,056 128 0.8%
Delaware 5,824 4,342* 381 8.8%
D.C. 1,153 1,153 95 8.2%
Florida 99,588 99,588 8,103 8.1%
Georgia 56,656 56,656 3,880 6.8%
Hawaii 4,200 4,200 23 0.5%
Idaho 8,013 8,013 404 5.0%
Illinois 46,609 46,609 2,255 4.8%
Indiana 27,508 27,508 1,621 5.9%
lowa 8,302 8,302 247 3.0%
Kansas 9,952 9,952 589 5.9%
Kentucky 11,669 11,669 487 4.2%
Louisiana 36,511 18,515* 2,689 14.5%

(36,511) (3,003) (8.2%)
Maryland 19,687 19,687 1,485 7.5%
Massachusetts 10,004 10,004 235 2.3%
Michigan 42,826 42,826 1,339 3.1%
Minnesota 9,321 9,321 622 6.7%
Mississippi 18,866 18,866 185 1.0%
Missouri 32,266 32,266 2,028 6.3%
Montana 2,554 2,554 90 3.5%
Nebraska 5,456 5,456 598 11.0%
New Hampshire 2,699 2,699 125 4.6%
New Jersey 20,346 20,346 1,370 6.7%
New Mexico 7,389 7,389 663 9.0%
New York 52,621 52,621 4,498 8.5%
North Carolina 38,039 38,039 1,517 4.0%
North Dakota 1,800 1,800 54 3.0%
Ohio 50,248 50,248 1,374 2.7%

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



23

Oklahoma 27,650 27,650 1,552 5.6%
Oregon 14,724 14,724 630 4.3%
Pennsylvania 50,349 50,349 1,716 3.4%
South Carolina 20,978 20,978 1,068 5.1%
South Dakota 3,526 3,526 106 3.0%
Tennessee 20,095 20,095 1,768 8.8%
Texas 148,365 148,365 5,832 3.9%
Utah 6,497 6,497 912 14.0%

(6,112)*" (380) (6%)
Vermont 1,783 1,783 106 5.9%
Virgin Islands 491 339* 96 28.3%
Virginia 30,412 30,412 854 2.8%
Washington 16,308 16,308 274 1.7%
Wisconsin 22,965 20,535* 751 3.7%
Wyoming 2,128 2,128 131 6.2%
BOP 205,508 189,181* 8,942 4.7%
Across Jurisdictions 1,437,276 1,387,161 67,442 4.9%

Chart 1 — Percentages of Men and Women in Custodial Population in Restricted Housing

by Jurisdiction (15 Consecutive Days or Longer, 22 Hours or More per Day) (n = 48)
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B. The Numbers and Percentages of Prisoners In-Cell for 16 to 21 Hours

As noted, our general definition of restricted housing was focused on people held in-cell
for 22 hours or more per day for 15 continuous days or more. Given ongoing efforts to lower the
number of hours in cells, we asked jurisdictions to provide information on prisoners who were
held in their cells for less than 22 hours a day but nonetheless for most of each day. For example,
California reported that it used forms of segregation that permit prisoners 10 hours per week out-
of-cell, and distributed those 10 hours throughout the week such that on some days in a week,
prisoners were allowed more than three hours out-of-cell. As a consequence, prisoners in these
forms of segregation would not be included in California’s restricted housing numbers.

Therefore, in addition to the 22 hours or more question, we inquired about two subsets:
individuals in-cell for 20 to 21 hours per day and those in-cell for 16 to 19 hours per day. Thirty-
four jurisdictions with a total custodial population (in facilities for which they tracked restricted
housing data) of 788,871 prisoners responded to the questions about prisoners in cells in these
different time periods. Eleven of the 34 jurisdictions answered that, in addition to the prisoners
held in restricted housing for 22 or more hours, they held no prisoners in cell for 16-21 hours.

Of those responding, 23 jurisdictions reported an additional 11,827 prisoners held in-cell
for 20 to 21 hours per day and 4,628 prisoners were held in-cell for 16 to 19 hours per day. In
this subset of 23 jurisdictions, a total of 16,455 prisoners were held in-cell for 16 to 21 hours per
day. Within these 23 jurisdictions, the percentage of prisoners held in-cell for 16 to 21 hours
ranged from 0.03% (New Jersey) to 6.2% (California). In these 23 jurisdictions holding prisoners
for 16 to 21 hours, a median of 1.6% of the total custodial population was held in-cell for 16 to
21 hours, as well as prisoners held in-cell for 22 hours or more.

In short, in addition to the 67,442 prisoners held in-cell 22 hours or more across the 48
responding jurisdictions represented in Table 2 and Chart 1, another 16,455 prisoners in 23 of
those 48 jurisdictions were held in conditions that were also restricted, but not as limiting as the
22 hours reflected in Table 2 and Chart 1. When these two numbers are combined, a total of at
least 83,897 prisoners were held in-cell for more than 16 hours per day, for 15 days or more.
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Table 3 — Numbers and Percentages of Men and Women in Custodial Population In-Cell
forl%? or More Hours per Day and for 15 Consecutive Days or Longer by Jurisdiction (n =
34)

Total
Custodial 22 Hours or Total 16-24
Population More 20-21 Hours | 16-19 Hours Hours
Alaska 4,919 352 | 7.2% 0 0.0% 0 0.0% | 352 | 7.2%
California’’’ 117,171 1,104 | 0.9% | 6,628 | 5.7% | 597 | 0.5% | 8,329 | 7.1%
Colorado 18,231 217 | 1.2% | 202 | 11% | 99 | 05% | 518 | 2.8%
Connecticut 16,056 128 | 0.8% | 186 | 1.2% | 381 | 2.4% | 695 | 4.3%
D.C. 1,153 95 8.2% 0 0.0% 0 0.0% | 95 8.2%
Hawaii 4,200 23 0.5% 0 0.0% 0 0.0% | 23 0.5%
Idaho 8,013 404 | 5.0% 0 0.0% 0 0.0% | 404 | 5.0%
Indiana 27,508 1,621 | 59% | 246 | 0.9% | 640 | 2.3% | 2,507 | 9.1%
lowa 8,302 247 | 3.0% | 213 | 2.6% 0 0.0% | 460 | 5.5%
Kansas 9,952 589 | 5.9% | 392 | 3.9% 0 0.0% | 981 | 9.9%
Louisiana 18,515 2,689 | 14.5% 0 0.0% 0 0.0% | 2,689 | 14.5%
Maryland 19,687 1,485 | 7.5% 0 0.0% 0 0.0% | 1,485 | 7.5%
Massachusetts 10,004 235 2.3% 0 0.0% 29 0.3% | 264 2.6%
Michigan 42,826 1,339 | 3.1% 0 0.0% 0 0.0% | 1,339 | 3.1%
Mississippi 18,866 185 | 1.0% 0 0.0% 0 0.0% | 185 | 1.0%
Missouri 32,266 2,028 | 6.3% 0 0.0% | 222 | 0.7% | 2,250 | 7.0%
Montana 2,554 90 3.5% 6 0.2% 0 0.0% | 96 3.8%
Nebraska 5,456 598 | 11.0% 0 0.0% 0 0.0% | 598 | 11.0%
New Hampshire 2,699 125 | 4.6% 44 | 1.6% 0 0.0% | 169 | 6.3%
New Jersey 20,346 1,370 | 6.7% 6 0.0% 0 0.0% | 1,376 | 6.8%
New Mexico 7,389 663 | 9.0% 0 0.0% | 175 | 2.4% | 838 | 11.3%
New York 52,621 4498 | 85% | 347 | 0.7% | 245 | 05% | 5090 | 9.7%
North Carolina 38,039 1517 | 4.0% | 815 | 2.1% 0 0.0% | 2,332 | 6.1%
North Dakota 1,800 54 3.0% 0 0.0% 0 0.0% | 54 3.0%
Oklahoma 27,650 1,552 | 5.6% 20 | 0.1% 0 0.0% | 1572 | 5.7%
Oregon 14,724 630 | 4.3% 22 | 01% | 34 | 02% | 686 | 4.7%
Pennsylvania 50,349 1,716 | 3.4% 226 | 0.4% 0 0.0% | 1,942 | 3.9%
South Dakota 3,526 106 | 3.0% 0 0.0% 5 01% | 111 | 3.1%
Texas 148,365 | 5,832 | 3.9% | 1,063 | 0.7% | 2,183 | 1.5% | 9,078 | 6.1%
Utah'’® 6,497 912 | 14.0% | 122 | 1.9% 0 0.0% | 1,034 | 15.9%
Virgin Islands 339 96 | 28.3% 0 0.0% 1 03% | 97 | 28.6%
Virginia 30,412 854 | 2.8% | 1,289 | 4.2% 0 0.0% | 2,143 | 7.0%
Washington 16,308 274 | 1.7% 0 0.0% 0 00% | 274 | 1.7%
Wyoming 2,128 131 | 6.2% 0 00% | 17 | 0.8% | 148 | 7.0%
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Chart 2 — Percentage of Men and Women in Custodial Population In-Cell for 16 or More
Hours per Day and for 15 Consecutive Days or Longer by Jurisdiction (n = 34)
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V. The Duration of Time Individuals Spent in Restricted Housing

We asked whether jurisdictions regularly gather, collect, or report information on each
prisoner’s length of stay in restricted housing. Fifty of the 53 jurisdictions we queried responded
to this question.'”® Thirty-three jurisdictions stated that they did regularly gather information on
length of stay.®® The following 17 jurisdictions stated that they do not regularly track
information on length of stay: Alabama, Alaska, Arkansas, Delaware, Florida, Illinois,
Louisiana, Michigan, Missouri, Nebraska, Nevada, Oklahoma, Oregon, Pennsylvania, Rhode
Island, West Virginia, and Wisconsin.*®*

A Length of Stay

We also asked jurisdictions how many prisoners, as of October 1, 2015, had been in
restricted housing for the following intervals: 15 days to one month; one month to three months;
three months to six months; six months to one year; one year to three years; three years to six
years; and over six years. Forty-one of the 53 jurisdictions we queried provided sufficiently
detailed data on which to report.*®* The data are summarized in Table 4, and endnotes indicate
jurisdictions that reported length-of-stay data for some, but not all prisoners in restricted housing.
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Table 4 — Numbers of Prisoners in Restricted Housing by Length of Time and by
Jurisdiction (n = 41)

15 days- 6 mo.- 1-3 3-6
1 mo. 1-3mo. | 3-6 mo. 1 year years years | 6+ years

Alaska™ 124 74 49 60 43 5 0
Arizona 140 472 530 809 488 34 71
California™®® 23 106 177 181 270 168 154
Colorado 64 65 64 23 1 0 0
Connecticut™® 19 20 23 17 22 7 13
Delaware 25 99 84 76 67 12 18
District of Columbia 33 51 6 5 0 0 0
Florida 2,026 3,254 1,327 741 401 195 159
Hawaii 21 2 0 0 0 0 0
Idaho®®’ 55 91 49 55 21 3 1
Indiana 212 224 388 496 175 80 46
lowa 97 80 30 24 16 0 0
Kansas 125 146 87 105 94 22 10
Kentucky 139 222 52 41 28 4 1
Louisiana™® 327 551 334 302 450 221 0
Maryland 201 725 357 136 56 8 2
Massachusetts™ 2 3 12 65 71 24 43
Minnesota'® 102 308 103 47 7 0 0
Mississippi 3 21 29 41 69 17 5
Montana™* 58 0 67 2 4 0 3
Nebraska 48 121 158 87 106 48 30
New Jersey 54 247 295 354 184 128 108
New York'*? 1,615 1,454 671 257 101 32 0
North Carolina 461 579 460 12 4 1 0
North Dakota 8 13 12 17 4 0 0
Ohio™® 119 360 181 253 162 43 22
Oklahoma 169 270 206 270 490 77 70
Oregon 90 152 277 81 26 4 0
Pennsylvania 349 524 288 156 157 52 190
South Carolina 238 370 128 114 151 67 0
South Dakota 18 16 10 15 27 12 8
Tennessee™™ 89 239 222 353 500 166 205
Texas 109 204 277 537 1,840 1,278 1,587
Utah 233 169 173 125 166 35 11
Vermont™® 17 3 2 0 0 0 0
Virgin Islands 14 12 15 23 17 10 5
Virginia 219 306 119 89 101 20 0
Washington 16 55 68 70 37 16 12
Wisconsin 278 285 88 60 36 4 0
Wyoming 8 30 24 59 9 0 1
BOP 1,690 3,802 1,449 929 731 183 158
Across Jurisdictions 0,638 15,725 8,891 7,087 7,132 2,976 2,933
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The 41 responding jurisdictions provided length-of-stay data for 54,382 prisoners in
restricted housing. We therefore identified length-of-time spent in restricted housing for 81% of
the total restricted housing population described in this report.

According to the 41 responding jurisdictions, 18% of prisoners were in restricted housing
for 15 days up to 30 days. Twenty-nine percent of the 54,382 prisoners—15,725 people—were
in restricted housing for one month up to three months. Another 29% of the 54,382 prisoners—
15,978 people—were in restricted housing for three months up to one year. Twenty-four percent
of the 54,382 prisoners—13,041 people—were in restricted housing for one year or more.

Almost 6,000 people, comprising 11% of the population on which we have duration data
for the length of time spent in restricted housing, were held in restricted housing three years or
more, and about half of these were held in restricted housing for six years or more. Specifically,
32 jurisdictions reported housing 2,976 people for three years up to six years; this population
constitutes 5.5% of the restricted housing population on which we have length-of-time data.
Twenty-six jurisdictions reported holding 2,933 prisoners for six years or more, which is 5.4% of
the population for which we had this kind of data. Chart 3 details this distribution.

Chart 3 — Prisoners in Restricted Housing by Length of Time and by Percent of the 54,382
Prisoners for Which Length-of-Stay Data Were Provided (n = 41)
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B. Length of Time by Classification of the Type of Restricted Custody

For each time period, we asked jurisdictions about prisoners held in protective custody,
disciplinary custody, administrative segregation or any other classification that met our definition
of restricted housing—prisoners separated from the general population and held in-cell for 22
hours per day or more, for 15 or more continuous days. If jurisdictions included prisoners under
some “other” restricted housing classification, we asked for information about this classification;
jurisdictions reported classifications such as death row, medical classifications, and intensive
management units.'*

Thirty-seven jurisdictions were able to provide data on prisoners’ length of stay by
classification.'”” These jurisdictions reported type-of-custody data for 50,036 prisoners in
restricted housing and thus comprised roughly 74% of the 67,442 population that were reported
to be in restricted housing as of the fall of 2015.

The majority of this subset of 50,036 prisoners were held in disciplinary or administrative
segregation. Of the 50,036 prisoners reported by type of classification that put them into
restricted housing 2,527 (5%) were classified as being held in protective custody; 14,809 (30%)
were classified as being held in disciplinary custody; 23,997 (48%) were classified as being held
in administrative segregation; and 8,681 (17%) were segregated for some other reason.

Prisoners who were held in disciplinary custody stayed there for shorter intervals than did
prisoners held under other classifications. Of the prisoners in restricted housing for 15 days up to
one month, 53% were in disciplinary custody. Of prisoners held for one month up to three
months, 40% were classified as placed into restrictive housing for discipline.

Prisoners who were held for longer periods of time in restricted housing, particularly
longer than six months, were more likely to be held in administrative segregation or “other”
forms of restricted housing. Of prisoners who were in restricted housing for six months or longer
in the jurisdictions providing data, 82%, or 14,847 prisoners, were housed in administrative
segregation or some “other” form of restricted housing. Prisoners in disciplinary and protective
custody accounted for 18% of those who spent longer than six months in restricted housing,
whereas prisoners in administrative segregation accounted for 54% of those who spent longer
than six months, and prisoners in “other” forms of restricted housing accounted for 28%. Chart 4
provides the details.
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Chart 4 — Prisoners in Restricted Housing by Length of Time and by Classification of the
Type of Restrictive Custody (n = 37)
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The Demographics of Restricted Housing
The survey asked jurisdictions to provide demographic data for their total custodial and
restricted housing populations. Forty-three responding jurisdictions provided some information
about gender, race, ethnicity, and age. A smaller number of jurisdictions provided information on
people identified as transgender, as pregnant women, and as individuals labeled with mental
health issues.

A. Gender

Forty-three jurisdictions provided sufficiently detailed data on men and 40 did so about
women. Across the 40 jurisdictions that provided data on both genders, a higher number of men
than women prisoners were confined in restricted housing.

The percentage held in restricted housing ranged from 29.3% of the male custodial
population (95 out of 324 male prisoners) in the Virgin Islands and 14.7% of the male custodial
population (2,583 out of 17,577 prisoners) in Louisiana'®® to approximately 0.6% of the male
custodial population (22 out of 3,989) held in-state in Hawaii.*®® Across the 43 jurisdictions
providing data, the median percentage of male prisoners in restricted housing was 5.3%.
Jurisdiction-by-jurisdiction information is provided in Chart 5 and Table 5, below.
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Chart 5 — Percentage of Male Custodial Population in Restricted Housing (n
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Table 5 — Number and Percentage of Male Custodial Population in Restricted Housing

(n=43)*"
Total Custodial Restricted Housing Percentage in
Population Population Restricted Housing
Alabama 23,062 1,382 6.0%
Alaska 4,360 345 7.9%
Arizona 38,764 2,452 6.3%
California 111,996 1,079 1.0%
Colorado 16,719 214 1.3%
Connecticut 14,993 120 0.8%
Delaware 4,119 378 9.2%
D.C. 1,153 95 8.2%
Florida 92,679 7,863 8.5%
Hawaii 3,989 22 0.6%
Idaho 7,001 389 5.6%
Indiana 24,937 1,579 6.3%
lowa 7,575 242 3.2%
Kansas 9,132 581 6.4%
Kentucky 10,664 362 3.4%
Louisiana 17,577 2,583 14.7%
Maryland 18,736 1,454 7.8%
Massachusetts 9,313 447 4.8%
Michigan 40,625 1,321 3.3%
Minnesota 8,674 602 6.9%
Mississippi 17,516 180 1.0%
Missouri 29,028 1,968 6.8%
Montana 2,345 83 3.5%
Nebraska 5,018 589 11.7%
New Jersey 17,027 1,316 7.7%
New York 50,189 4,410 8.8%
North Carolina 35,228 1,476 4.2%
North Dakota 1,582 53 3.4%
Ohio 46,115 1,363 3.0%
Oklahoma 24,722 1,519 6.1%
Oregon 13,451 609 4.5%
Pennsylvania 47,551 1,701 3.6%
South Carolina 19,575 1,045 5.3%
South Dakota 3,132 101 3.2%
Tennessee 18,630 1,716 9.2%
Texas 135,580 5,726 4.2%
Utah 5,960 852 14.3%
Virgin Islands 324 95 29.3%
Virginia 28,059 824 2.9%
Washington 15,172 273 1.8%
Wisconsin 19,221 692 3.6%
Wyoming 1,877 121 6.4%
BOP 177,451 8,827 5.0%
Across Jurisdictions 1,180,821 59,049 5.0%
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As the table and chart above reflect, a total of 59,048 men were reported confined in
restrictive housing in the fall of 2015. As we detail below, smaller numbers and percentages of
women prisoners were placed in restrictive housing. Specifically, across the 40 jurisdictions
providing data for female prisoners that reported some numbers other than zero,”® the
jurisdiction reporting the highest percentage of female prisoners in restricted housing was
Louisiana, where approximately 11.3% of its female custodial population (106 out of 938
prisoners) was in restricted housing.?®® The jurisdiction reporting the lowest percentage was
Washington, where approximately 0.1% of the female custodial population (1 out of 1,136
prisoners) was in restricted housing. The total number of women reported in the data were
83,749, of whom 1,458 were in restrictive housing. The median percentage of female prisoners
in restricted housing across these 40 jurisdictions was 1.6%. Jurisdiction-by-jurisdiction
information is reported in Chart 6 and Table 6 below.

Chart 6 — Percentage of Female Custodial Population in Restricted Housing (n=40)?**
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Table 6 — Number and Percentage of Female Custodial Population in Restricted Housing

(n=40)
Total Custodial Restricted Housing Percentage in
Population Population Restricted Housing
Alabama 1,487 20 1.3%
Alaska 559 10 1.8%
Arizona 3,972 92 2.3%
Colorado 1,512 3 0.2%
Connecticut 1,063 8 0.8%
Delaware 223 3 1.3%
Florida 6,909 240 3.5%
Hawaii 738 1 0.1%
Idaho 1,012 15 1.5%
Indiana 2,571 42 1.6%
lowa 727 5 0.7%
Kansas 820 8 1.0%
Kentucky 1,005 20 2.0%
Louisiana 938 106 11.3%
Maryland 951 31 3.3%
Massachusetts 691 16 2.3%
Michigan 2,201 18 0.8%
Minnesota 647 20 3.1%
Mississippi 1,350 5 0.4%
Missouri 3,238 60 1.9%
Nebraska 438 9 2.1%
New Jersey 722 54 7.5%
New York 2,432 88 3.6%
North Carolina 2,811 41 1.5%
North Dakota 218 1 0.5%
Ohio 4,133 11 0.3%
Oklahoma 2,928 33 1.1%
Oregon 1,273 21 1.6%
Pennsylvania 2,798 15 0.5%
South Carolina 1,403 23 1.6%
South Dakota 394 5 1.3%
Tennessee 1,465 52 3.5%
Texas 12,785 106 0.8%
Utah 537 60 11.2%
Virgin Islands 15 1 6.7%
Virginia 2,353 30 1.3%
Washington 1,136 1 0.1%
Wisconsin 1,313 59 4.5%
Wyoming 251 10 4.0%
BOP 11,730 115 1.0%
Across Jurisdictions 83,749 1,458 1.7%
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B. Race and Ethnicity

The survey asked for race and ethnicity data for both the total custodial and the restricted
housing populations of men and women. Jurisdictions were asked to provide information in five
categories: White, Black, Hispanic, Asian, and Other.?%

Among the 43 jurisdictions reporting on men, Black prisoners comprised 45% of the
restricted housing population, as compared to comprising 40% of the total of all of the male
custodial population in those jurisdictions. In 31 of the 43 reporting jurisdictions, the male
restricted housing population contained a greater percentage of Black prisoners than did the total
male custodial population in each of those jurisdictions.

Hispanic prisoners comprised 21% of the restricted housing population, as compared to
20% of all of the total custodial population. In 22 of 43 reporting jurisdictions, the male
restricted housing population contained a greater percentage of Hispanic prisoners than did the
total male custodial population in each of those jurisdictions.?% In 36 of the 43 jurisdictions, the
male restricted housing population contained a smaller percentage of White prisoners than in the
total male custodial population. As detailed below, jurisdictions reported a small percentage of
Asian prisoners in their general prison population and a smaller percentage in their population in
restricted housing. The *“Other” category (which could include members of Indian Tribes,
American Samoans, and other groups) was small and comparable in size in the general and in the
restricted housing populations.

Chart 7 displays and compares these percentages; Table 7 lists by jurisdictions the
number of male prisoners in the general population and in restrictive housing by race/ethnicity.
Table 8 compares the percent of all male prisoners to those by race and ethnicity in restrictive
housing.
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Chart 7 — Demographic Percentage Composition of Total Male Custodial Population and

Male Restricted Housing Population (n = 43)
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Table 7 — Demographic Composition of Total Male Custodial Population and of Male

Restricted Housing Population (n = 43)

Total Male Custodial Population

Male Restricted Housing Population

White Black His- Asian | Other Total White | Black His- Asian | Other | Total
panic panic

Alabama 8,901 | 14,063 0 2 96 23,062 423 955 0 0 4 1,382
Alaska 2,011 464 128 38 1,719 4,360 165 28 9 5 138 345
Arizona 14,762 | 5431 | 15,932 | 152 | 2,487 | 38,764 647 388 1,210 7 200 2,452
California 24,486 | 32,905 | 46,508 | 1,200 | 6,897 | 111,996 95 34 931 0 19 1,079
Colorado 7,551 3,137 5,357 176 498 16,719 81 31 92 0 10 214
Connecticut 4,735 6,322 3,826 73 37 14,993 27 68 23 2 0 120
Delaware 1,538 2,404 167 7 3 4,119 110 249 19 0 0 378
D.C. 24 1,041 64 3 21 1,153 2 89 3 0 1 95
Florida 35,474 | 45,122 | 11,770 13 300 92,679 2,181 | 4,639 | 1,021 0 22 7,863
Hawaii 934 175 99 755 | 2,026 3,989 5 0 0 2 15 22
Idaho 5,243 198 1,095 33 432 7,001 285 11 64 3 26 389
Indiana 14,750 | 8,800 1,160 49 178 24,937 831 645 96 0 7 1,579
lowa 4,894 1,978 513 64 126 7,575 132 70 35 1 4 242
Kansas 5,073 2,802 1,005 82 170 9,132 253 220 86 2 20 581
Kentucky 7,446 2,890 187 24 117 10,664 253 100 6 0 3 362
Louisiana 4,679 | 12,826 39 22 11 17,577 586 1,991 4 2 0 2,583
Maryland 4,075 | 11,443 605 47 2,566 | 18,736 408 966 52 2 26 1,454
Massachusetts 4,002 2,655 2,417 127 112 9,313 167 157 110 7 6 447
Michigan 17,509 | 22,006 322 112 676 40,625 383 912 8 0 18 1,321
Minnesota 3,930 3,154 585 231 774 8,674 171 271 41 8 111 602
Mississippi 5533 | 11,763 152 36 32 17,516 37 143 0 0 0 180
Missouri 17,512 | 10,810 539 55 112 29,028 1,011 916 32 2 7 1,968
Montana 1,758 60 0 6 521 2,345 51 4 0 0 28 83
Nebraska 2,757 1,362 634 41 224 5,018 306 135 108 6 34 589
New Jersey 3,805 | 10,160 | 2,689 95 278 17,027 244 827 227 5 13 1,316
New York 12,138 | 25,097 | 11,321 | 235 | 1,398 | 50,189 765 2,459 | 1,052 4 130 4,410
North Carolina | 12,881 | 19,586 | 1,697 109 955 35,228 378 992 48 4 54 1,476
North Dakota 1,051 125 97 8 301 1,582 23 9 8 0 13 53
Ohio 23,364 | 21,276 | 1,189 60 226 46115 536 781 41 1 4 1363
Oklahoma 13180 6893 1889 75 2,685 | 24,722 647 529 148 3 192 1,519
Oregon 9,859 1,270 1,787 193 342 13,451 430 70 78 3 28 609
Pennsylvania 18,879 | 23,322 | 5,032 128 190 47,551 498 1,024 169 2 8 1,701
South Carolina | 6,427 | 12,551 408 19 170 19,575 254 769 10 2 10 1,045
South Dakota 1,888 236 140 10 858 3,132 37 7 4 0 53 101
Tennessee 9,338 8,785 438 43 26 18,630 1,034 643 32 4 3 1,716
Texas 41,626 | 46,765 | 46,460 | 434 295 135,580 1,427 1,418 | 2,866 3 12 5,726
Utah 3,881 404 1,116 183 376 5,960 418 57 288 27 62 852
Virgin Islands 5 227 92 0 0 324 4 72 19 0 0 95
Virginia 9,884 | 17,314 730 107 24 28,059 274 530 16 2 2 824
Washington 9,083 2,815 1,960 539 775 15,172 135 41 82 7 8 273
Wisconsin 8,487 8,068 1,871 194 601 19,221 223 354 88 3 24 692
Wyoming 1,415 104 242 7 109 1,877 72 9 20 0 20 121
BOP 44,695 | 64,576 | 62,669 | 2,523 | 2,988 | 177,451 2,280 | 3,154 | 3,015 57 321 8,827
Across
Jurisdictions 431,463 | 473,385 | 234,931 | 8,310 | 32,732 | 1,180,821 18,289 26,767 | 12,161 178 1,666 | 59,049
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Table 8 — Demographic Percentage Composition of Total Male Custodial Population and of
Male Restricted Housing Population (n = 43)

Total Male Custodial Population

Male Restricted Housing Population

White | Black | Hispanic | Asian | Other | White | Black | Hispanic | Asian | Other
Alabama 39% | 61% 0% 0% 0% | 31% | 69% 0% 0% 0%
Alaska 46% | 11% 3% 1% | 39% | 48% | 8% 3% 1% | 40%
Arizona 38% | 14% 41% 0% 6% | 26% | 16% 49% 0% 8%
California 22% | 29% 42% 1% 6% 9% 3% 86% 0% 2%
Colorado 45% | 19% 32% 1% 3% | 38% | 14% 43% 0% 5%
Connecticut 32% | 42% 26% 0% 0% | 23% | 57% 19% 2% 0%
Delaware 37% | 58% 4% 0% 0% | 29% | 66% 5% 0% 0%
D.C. 2% | 90% 6% 0% 2% 2% | 94% 3% 0% 1%
Florida 38% | 49% 13% 0% 0% | 28% | 59% 13% 0% 0%
Hawaii 23% | 4% 2% 19% | 51% | 23% | 0% 0% 9% | 68%
Idaho 5% | 3% 16% 0% 6% | 73% | 3% 16% 1% 7%
Indiana 59% | 35% 5% 0% 1% | 53% | 41% 6% 0% 0%
lowa 65% | 26% 7% 1% 2% | 55% | 29% 14% 0% 2%
Kansas 56% | 31% 11% 1% 2% | 44% | 38% 15% 0% 3%
Kentucky 70% | 27% 2% 0% 1% | 70% | 28% 2% 0% 1%
Louisiana 271% | 73% 0% 0% 0% | 23% | 77% 0% 0% 0%
Maryland 22% | 61% 3% 0% | 14% | 28% | 66% 4% 0% 2%
Massachusetts 43% | 29% 26% 1% 1% | 37% | 35% 25% 2% 1%
Michigan 43% | 54% 1% 0% 2% | 29% | 69% 1% 0% 1%
Minnesota 45% | 36% 7% 3% 9% | 28% | 45% 7% 1% | 18%
Mississippi 32% | 67% 1% 0% 0% | 21% | 79% 0% 0% 0%
Missouri 60% | 37% 2% 0% 0% | 51% | 47% 2% 0% 0%
Montana 5% | 3% 0% 0% | 22% | 61% | 5% 0% 0% | 34%
Nebraska 55% | 27% 13% 1% 4% | 52% | 23% 18% 1% 6%
New Jersey 22% | 60% 16% 1% 2% | 19% | 63% 17% 0% 1%
New York 24% | 50% 23% 0% 3% | 17% | 56% 24% 0% 3%
North Carolina 37% | 56% 5% 0% 3% | 26% | 67% 3% 0% 4%
North Dakota 66% | 8% 6% 1% | 19% | 43% | 17% 15% 0% | 25%
Ohio 51% | 46% 3% 0% 0% | 39% | 57% 3% 0% 0%
Oklahoma 53% | 28% 8% 0% | 11% | 43% | 35% 10% 0% | 13%
Oregon 73% | 9% 13% 1% 3% | 71% | 11% 13% 0% 5%
Pennsylvania 40% | 49% 11% 0% 0% | 29% | 60% 10% 0% 0%
South Carolina 33% | 64% 2% 0% 1% | 24% | 74% 1% 0% 1%
South Dakota 60% | 8% 4% 0% | 27% | 37% | 7% 4% 0% | 52%
Tennessee 50% | 47% 2% 0% 0% | 60% | 37% 2% 0% 0%
Texas 31% | 34% 34% 0% 0% | 25% | 25% 50% 0% 0%
Utah 65% | 7% 19% 3% 6% | 49% | 7% 34% 3% 7%
Virgin Islands 2% | 70% 28% 0% 0% 4% | 77% 20% 0% 0%
Virginia 35% | 62% 3% 0% 0% | 33% | 64% 2% 0% 0%
Washington 60% | 19% 13% 4% 5% | 49% | 15% 30% 3% 3%
Wisconsin 44% | 42% 10% 1% 3% | 32% | 51% 13% 0% 3%
Wyoming 5% | 6% 13% 0% 6% | 60% | 7% 17% 0% | 17%
BOP 25% | 36% 35% 1% 2% | 26% | 36% 34% 1% 4%
Across
Jurisdictions 37% | 40% 20% 1% 3% | 31% | 45% 21% 0% 3%
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As noted, 40 jurisdictions responded on gender, and that group also provided information
about race for their female custodial populations. Among these 40 responding jurisdictions,
Black prisoners constituted 24% of the total female custodial population and 41% of the female
restricted housing population. In 33 of the 40 reporting jurisdictions, the female restricted
housing population contained a greater percentage of Black prisoners than were in each of the
jurisdictions reporting on the total female custodial population.

In 16 of 40 reporting jurisdictions, the female restricted housing population contained a
greater percentage of Hispanic prisoners than the total female custodial population.”’ In 34 of
the 40 jurisdictions, the female restricted housing population contained a smaller percentage of
White prisoners than the total female custodial population. Again, the percentages of Asian and
of prisoners termed “Other” were small and roughly comparable in both general and restricted
housing populations. Chart 8 and Tables 9 and 10 provide the details.

Chart 8 — Demographic Percentage Composition of Total Female Custodial Population and
Female Restricted Housing Population (n = 40)

Total Custodial Restricted Housing
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Table 9 — Demographic Composition of Total Female Custodial Population and Female Restricted
Housing Population (n = 40)

Total Female Custodial Population

Female Restricted Housing Population

White | Black | Hispanic | Asian | Other | Total | White | Black | Hispanic | Asian | Other | Total
Alabama 964 517 0 0 6 1,487 10 10 0 0 0 20
Alaska 286 30 10 1 232 559 7 1 0 0 2 10
Arizona 2,109 353 1,097 21 392 | 3,972 33 20 31 0 8 92
Colorado 810 217 407 14 64 1,512 2 1 0 0 0 3
Connecticut 579 291 179 5 9 1,063 3 5 0 0 0 8
Delaware 140 76 6 1 0 223 0 3 0 0 0 3
Florida 4,456 | 2,078 352 2 21 6,909 | 103 121 15 0 1 240
Hawaii 201 19 10 116 | 392 738 0 0 0 0 1 1
Idaho 807 14 106 1 84 1,012 12 1 0 0 2 15
Indiana 2,082 395 54 3 37 2,571 22 15 4 0 1 42
lowa 549 126 29 6 17 727 3 2 0 0 0 5
Kansas 551 153 80 9 27 820 0 3 3 0 2 8
Kentucky 866 123 5 0 11 1,005 17 3 0 0 0 20
Louisiana 475 461 0 1 1 938 45 61 0 0 0 106
Maryland 389 355 10 0 197 951 15 13 0 0 3 31
Massachusetts | 460 103 56 0 72 691 9 4 2 0 1 16
Michigan 1,272 877 5 5 42 2,201 10 8 0 0 0 18
Minnesota 380 107 30 10 120 647 10 6 0 1 3 20
Mississippi 768 566 9 4 3 1,350 1 4 0 0 0 5
Missouri 2,567 545 88 13 25 3,238 31 29 0 0 0 60
Nebraska 293 66 39 2 38 438 3 3 2 0 1 9
New Jersey 289 316 99 10 8 722 13 33 8 0 0 54
New York 1,160 886 291 13 82 2,432 25 45 18 0 0 88
North 1,820 852 51 6 82 2,811 17 22 0 0 2 41
Carolina
North Dakota 137 5 10 0 66 218 0 0 0 0 1 1
Ohio 3,050 | 1,022 37 10 14 4,133 7 4 0 0 0 11
Oklahoma 1,856 470 133 7 462 | 2,928 7 10 5 0 11 33
Oregon 1,065 94 58 15 41 1,273 15 1 2 0 3 21
Pennsylvania | 1,822 766 182 8 20 2,798 3 10 1 0 1 15
South 875 490 18 0 20 1,403 15 8 0 0 0 23
Carolina
South Dakota 207 8 8 1 170 394 3 0 0 0 2 5
Tennessee 1,052 381 20 5 7 1,465 29 22 1 0 0 52
Texas 6,159 | 3,495 3,057 28 46 | 12,785 | 18 55 33 0 0 106
Utah 389 15 80 19 34 537 38 0 12 5 5 60
Virgin Islands 0 13 2 0 0 15 0 1 0 0 0 1
Virginia 1,438 883 19 10 3 2,353 12 18 0 0 0 30
Washington 726 127 146 46 91 1,136 0 1 0 0 0 1
Wisconsin 885 305 38 8 77 1,313 29 22 4 0 4 59
Wyoming 200 9 21 1 20 251 7 0 2 0 1 10
BOP 4,650 | 2,756 3,738 279 | 307 | 11,730 | 39 39 31 2 4 115
Across
Jurisdictions | 48,784 | 20,365 | 10,580 | 680 | 3,340 | 83,749 | 613 604 174 8 59 | 1,458
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Table 10 — Demographic Percentage Composition of Total Female Custodial Population
and Female Restricted Housing Population (n = 40)

Total Female Custodial Population

Female Restricted Housing Population

White | Black | Hispanic | Asian | Other | White | Black | Hispanic | Asian | Other
Alabama 65% | 35% 0% 0% 0% | 50% | 50% 0% 0% 0%
Alaska 51% | 5% 2% 0% | 42% | 70% | 10% 0% 0% | 20%
Arizona 53% | 9% 28% 1% | 10% | 36% | 22% 34% 0% 9%
Colorado 54% | 14% 27% 1% 4% | 67% | 33% 0% 0% 0%
Connecticut 54% | 27% 17% 0% 1% | 38% | 63% 0% 0% 0%
Delaware 63% | 34% 3% 0% 0% 0% | 100% 0% 0% 0%
Florida 64% | 30% 5% 0% 0% | 43% | 50% 6% 0% 0%
Hawaii 27% | 3% 1% 16% | 53% | 0% 0% 0% 0% | 100%
Idaho 80% | 1% 10% 0% 8% | 80% | 7% 0% 0% | 13%
Indiana 81% | 15% 2% 0% 1% | 52% | 36% 10% 0% 2%
lowa 76% | 17% 4% 1% 2% | 60% | 40% 0% 0% 0%
Kansas 67% | 19% 10% 1% 3% 0% | 38% 38% 0% | 25%
Kentucky 86% | 12% 0% 0% 1% | 85% | 15% 0% 0% 0%
Louisiana 51% | 49% 0% 0% 0% | 42% | 58% 0% 0% 0%
Maryland 41% | 3% 1% 0% | 21% | 48% | 42% 0% 0% | 10%
Massachusetts 67% | 15% 8% 0% | 10% | 56% | 25% 13% 0% 6%
Michigan 58% | 40% 0% 0% 2% | 56% | 44% 0% 0% 0%
Minnesota 59% | 17% 5% 2% | 19% | 50% | 30% 0% 5% | 15%
Mississippi 57% | 42% 1% 0% 0% | 20% | 80% 0% 0% 0%
Missouri 79% | 17% 3% 0% 1% | 52% | 48% 0% 0% 0%
Nebraska 67% | 15% 9% 0% 9% | 33% | 33% 22% 0% | 11%
New Jersey 40% | 44% 14% 1% 1% | 24% | 61% 15% 0% 0%
New York 48% | 36% 12% 1% 3% | 28% | 51% 20% 0% 0%
North Carolina | 65% | 30% 2% 0% 3% | 41% | 54% 0% 0% 5%
North Dakota 63% | 2% 5% 0% | 30% | 0% 0% 0% 0% | 100%
Ohio 74% | 25% 1% 0% 0% | 64% | 36% 0% 0% 0%
Oklahoma 63% | 16% 5% 0% | 16% | 21% | 30% 15% 0% | 33%
Oregon 84% | 7% 5% 1% 3% | 71% | 5% 10% 0% | 14%
Pennsylvania 65% | 27% 7% 0% 1% | 20% | 67% 7% 0% 7%
South Carolina | 62% | 35% 1% 0% 1% | 65% | 35% 0% 0% 0%
South Dakota 53% | 2% 2% 0% | 43% | 60% | 0% 0% 0% | 40%
Tennessee 2% | 26% 1% 0% 0% | 56% | 42% 2% 0% 0%
Texas 48% | 27% 24% 0% 0% | 17% | 52% 31% 0% 0%
Utah 2% | 3% 15% 4% 6% | 63% | 0% 20% 8% 8%
Virgin Islands 0% | 87% 13% 0% 0% 0% | 100% 0% 0% 0%
Virginia 61% | 38% 1% 0% 0% | 40% | 60% 0% 0% 0%
Washington 64% | 11% 13% 4% 8% 0% | 100% 0% 0% 0%
Wisconsin 67% | 23% 3% 1% 6% | 49% | 37% 7% 0% 7%
Wyoming 80% | 4% 8% 0% 8% | 70% | 0% 20% 0% | 10%
BOP 40% | 23% 32% 2% 3% | 34% | 34% 27% 2% 3%
Across
Jurisdictions 58% | 24% 13% 1% 4% | 42% | 41% 12% 1% 4%
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C.  Age Cohorts

The survey asked jurisdictions to provide age data for their male and female total
custodial and restricted housing populations. We asked about individuals in three cohorts: under
18 years old, between 18 and 49 years old, and 50 years and older. We sought to understand the
distribution of age cohorts within restricted housing populations and to compare the age of
individuals in restricted housing to the age of those in the general population.

Across the 43 responding jurisdictions, males under 18 years old made up approximately
0.1% of both the total custodial and the restricted housing populations. Among reporting
jurisdictions, males between the ages of 18 and 49 comprised 79.6% of the total custodial
population and 89.1% of the restricted housing population. Males 50 and older comprised 20.3%
of the total custodial population and 10.7% of the restricted housing population.

In the 43 responding jurisdictions, approximately 5.9% (78 of 1,326) of male prisoners
under 18 years old were in restricted housing. Approximately 5.6% (52,636 of 939,886) of male
prisoners 18-49 were in restricted housing, while 2.6% (6,335 of 239,609) of male prisoners 50
and older were in restricted housing. We provide the jurisdiction-by-jurisdiction information in
Chart 9 and Tables 11 and 12.

Chart 9 — Age Cohorts of Male Total Custodial Population and of Male Restricted Housing
Population (n = 43)

Total Custodial Restricted Housing

Under 18 Under 18
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Table 11 — Age Cohorts of Male Total Custodial Population and of Male Restricted
Housing Population (n = 43)

Total Male Custodial Population

Male Restricted Housing

Population

Under 18 | 18-49 50+ Total Under 18-49 50+ Total
Alabama 11 17,748 5,303 23,062 0 1,204 178 1,382
Alaska 67 3,418 875 4,360 15 262 68 345
Arizona 75 32,005 6,684 38,764 N/A 2,228 224 2,452
California 0 86,179 | 25,817 | 111996 0 962 117 1,079
Colorado 1 13,302 3,416 16,719 0 199 15 214
Connecticut 91 12,768 2,134 14,993 0 102 18 120
Delaware 4 3,217 898 4,119 0 333 45 378
D.C. 22 968 163 1,153 0 84 11 95
Florida 138 71,814 | 20,727 92,679 34 6,931 898 7,863
Hawaii 0 3,212 777 3,989 0 22 0 22
Idaho 13 5,616 1,372 7,001 1 344 44 389
Indiana 6 20,601 4,330 24,937 0 1,440 139 1,579
lowa 6 6,179 1,390 7,575 0 228 14 242
Kansas 111 7,263 1,758 9,132 0 533 48 581
Kentucky 0 8,433 2,231 10,664 0 341 21 362
Louisiana 13 12,584 4,980 17,577 2 2,172 409 2,583
Maryland 3 15,356 3,377 18,736 0 1,368 86 1,454
Massachusetts 0 6,875 2,438 9,313 0 401 46 447
Michigan 86 31,761 8,778 40,625 0 1,207 114 1,321
Minnesota 10 7,370 1,294 8,674 3 563 36 602
Mississippi 27 14,491 2,998 17,516 0 169 11 180
Missouri 7 23,310 5,711 29,028 2 1,769 197 1,968
Montana 0 1,704 641 2,345 0 71 12 83
Nebraska 12 4,118 888 5,018 1 529 59 589
New Jersey 5 14,215 2,807 17,027 0 1,186 130 1,316
New York 85 40,455 9,649 50,189 0 4,101 309 4,410
North Carolina 348 28,056 6,824 35,228 4 1,364 108 1,476
North Dakota 0 1,339 243 1,582 0 50 3 53
Ohio 31 37,771 8,313 46,115 0 1,297 66 1,363
Oklahoma 7 19,851 4,864 24,722 1 1,380 138 1,519
Oregon 0 10,483 2,968 13,451 0 571 38 609
Pennsylvania 19 37,878 9,654 47,551 0 1,464 237 1,701
South Carolina 30 16,004 3,641 19,575 1 976 68 1,045
South Dakota 0 2,559 573 3,132 0 94 7 101
Tennessee 9 15,037 3,684 18,630 7 1,472 237 1,716
Texas 44 107,071 | 28,465 | 135,580 3 4,854 869 5,726
Utah 1 4,732 1,227 5,960 1 767 84 852
Virgin Islands 0 236 88 324 0 76 19 95
Virginia 8 21,858 6,193 28,059 0 692 132 824
Washington 0 12,152 3,020 15,172 0 246 27 273
Wisconsin 35 15,613 3,673 19,221 3 622 67 692
Wyoming 1 1,422 454 1,877 0 115 6 121
BOP 0 142,862 | 34,589 | 177,451 0 7,847 980 8,827
Across
Jurisdictions 1,326 939,886 | 239,609 | 1,180,821 78 52,636 | 6,335 | 59,049
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Table 12 — Age Cohorts by Percentage of Male Total Custodial Population and of Male
Restricted Housing Population (n = 43)

Total Male Custodial Population Male Restricted Housing Population

Under 18 18-49 50+ Under 18 18-49 50+
Alabama 0% 7% 23% 0% 87% 13%
Alaska 2% 78% 20% 4% 76% 20%
Arizona 0% 83% 17% 0% 91% 9%
California 0% 7% 23% 0% 89% 11%
Colorado 0% 80% 20% 0% 93% 7%
Connecticut 1% 85% 14% 0% 85% 15%
Delaware 0% 78% 22% 0% 88% 12%
D.C. 2% 84% 14% 0% 88% 12%
Florida 0% 7% 22% 0% 88% 11%
Hawaii 0% 81% 19% 0% 100% 0%
Idaho 0% 80% 20% 0% 88% 11%
Indiana 0% 83% 17% 0% 91% 9%
lowa 0% 82% 18% 0% 94% 6%
Kansas 1% 80% 19% 0% 92% 8%
Kentucky 0% 79% 21% 0% 94% 6%
Louisiana 0% 2% 28% 0% 84% 16%
Maryland 0% 82% 18% 0% 94% 6%
Massachusetts 0% 4% 26% 0% 90% 10%
Michigan 0% 78% 22% 0% 91% 9%
Minnesota 0% 85% 15% 0% 94% 6%
Mississippi 0% 83% 17% 0% 94% 6%
Missouri 0% 80% 20% 0% 90% 10%
Montana 0% 73% 27% 0% 86% 14%
Nebraska 0% 82% 18% 0% 90% 10%
New Jersey 0% 83% 16% 0% 90% 10%
New York 0% 81% 19% 0% 93% 7%
North Carolina 1% 80% 19% 0% 92% 7%
North Dakota 0% 85% 15% 0% 94% 6%
Ohio 0% 82% 18% 0% 95% 5%
Oklahoma 0% 80% 20% 0% 91% 9%
Oregon 0% 78% 22% 0% 94% 6%
Pennsylvania 0% 80% 20% 0% 86% 14%
South Carolina 0% 82% 18% 0% 93% 7%
South Dakota 0% 82% 18% 0% 93% 7%
Tennessee 0% 81% 19% 0% 86% 14%
Texas 0% 79% 21% 0% 85% 15%
Utah 0% 79% 21% 0% 90% 10%
Virgin Islands 0% 73% 27% 0% 80% 20%
Virginia 0% 78% 22% 0% 84% 16%
Washington 0% 80% 20% 0% 90% 10%
Wisconsin 0% 81% 19% 0% 90% 10%
Wyoming 0% 76% 24% 0% 95% 5%
BOP 0% 81% 19% 0% 89% 11%
Across
Jurisdictions 0% 80% 20% 0% 89% 11%
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As noted above, we sought to understand the percentage of each age cohort in the
restricted housing population and to compare the numbers by age cohort in the general
population and in the restricted population. Among the 40 jurisdictions providing data for female
prisoners in restricted housing, none reported any female prisoners under the age of 18 in
restricted housing. These jurisdictions reported that female prisoners between the ages of 18 and
49 comprised 84.4% of the total custodial population and 92.2% of the restricted housing
population. Jurisdictions reported that women 50 years and older comprised 15.4% of their total
custodial populations, and 7.8% of the restricted housing population. Across the 40 responding
jurisdictions, 1.9% (1,345 of 70,710) of female prisoners 18-49 were held in restricted housing;
0.9% (113 of 12,895) of female prisoners 50 and older were held in restricted housing. Chart 10
and Tables 13 and 14 provide the details.

Chart 10 — Age Cohorts of Female Total Custodial Population and of Female Restricted
Housing Population (n = 40)

Total Custodial
Population

Under 18
0.2%

Restricted Housing
Population

Under 18
0.0%

50+
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Table 13 — Age Cohorts of Female Total Custodial Population and of Female Restricted
Housing Population (n = 40)

Total Female Custodial Population

Female Restricted Housing Population

Under 18-49 50+ Total Under 18-49 50+ Total
Alabama 0 1,231 256 1,487 0 19 1 20
Alaska 49 468 42 559 0 10 0 10
Arizona 3 3,461 508 3,972 N/A 87 5 92
Colorado 0 1,327 185 1,512 0 3 0 3
Connecticut 2 917 144 1,063 0 8 0 8
Delaware 0 192 31 223 0 3 0 3
Florida 5 5,683 1,221 6,909 0 227 13 240
Hawaii 0 638 100 738 0 1 0 1
Idaho 2 893 117 1,012 0 11 4 15
Indiana 0 2,286 285 2,571 0 37 5 42
lowa 1 631 95 727 0 4 1 5
Kansas 15 705 100 820 0 8 0 8
Kentucky 0 878 127 1,005 0 18 2 20
Louisiana 0 733 205 938 0 93 13 106
Maryland 0 797 154 951 0 31 0 31
Massachusetts 0 584 107 691 0 13 3 16
Michigan 2 1,809 390 2,201 0 15 3 18
Minnesota 0 567 80 647 0 17 3 20
Mississippi 0 1,157 193 1,350 0 5 0 5
Missouri 1 2,856 381 3,238 0 57 3 60
Nebraska 0 379 59 438 0 9 0 9
New Jersey 0 605 117 722 0 52 2 54
New York 3 2,028 401 2,432 0 84 4 88
North 44 2,355 412 2,811 0 39 2 41
North Dakota 0 202 16 218 0 1 0 1
Ohio 1 3,678 454 4,133 0 11 0 11
Oklahoma 2 2,512 414 2,928 0 32 1 33
Oregon 0 1,071 202 1,273 0 19 2 21
Pennsylvania 1 2,317 480 2,798 0 14 1 15
South 1 1,181 221 1,403 0 21 2 23
South Dakota 0 360 34 394 0 5 0 5
Tennessee 3 1,267 195 1,465 0 38 14 52
Texas 6 10,954 1,825 12,785 0 100 6 106
Utah 0 494 43 537 0 56 4 60
Virgin Islands 0 11 4 15 0 1 0 1
Virginia 0 1,960 393 2,353 0 27 3 30
Washington 0 970 166 1,136 0 1 0 1
Wisconsin 3 1,095 215 1,313 0 58 1 59
Wyoming 0 213 38 251 0 10 0 10
BOP 0 9,245 2,485 11,730 0 100 15 115
Across
Jurisdictions 144 70,710 12,895 83,749 0 1,345 113 1,458
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Table 14 — Age Cohorts by Percentage of Female Total Custodial Population and of Female
Restricted Housing Population (n = 40)

Total Female Custodial Population Female Restricted Housing Population

Under 18 18-49 50+ Under 18 18-49 50+
Alabama 0% 83% 17% 0% 95% 5%
Alaska 9% 84% 8% 0% 100% 0%
Arizona 0% 87% 13% 0% 95% 5%
Colorado 0% 88% 12% 0% 100% 0%
Connecticut 0% 86% 14% 0% 100% 0%
Delaware 0% 86% 14% 0% 100% 0%
Florida 0% 82% 18% 0% 95% 5%
Hawaii 0% 86% 14% 0% 100% 0%
Idaho 0% 88% 12% 0% 73% 27%
Indiana 0% 89% 11% 0% 88% 12%
lowa 0% 87% 13% 0% 80% 20%
Kansas 2% 86% 12% 0% 100% 0%
Kentucky 0% 87% 13% 0% 90% 10%
Louisiana 0% 78% 22% 0% 88% 12%
Maryland 0% 84% 16% 0% 100% 0%
Massachusetts 0% 85% 15% 0% 81% 19%
Michigan 0% 82% 18% 0% 83% 17%
Minnesota 0% 88% 12% 0% 85% 15%
Mississippi 0% 86% 14% 0% 100% 0%
Missouri 0% 88% 12% 0% 95% 5%
Nebraska 0% 87% 13% 0% 100% 0%
New Jersey 0% 84% 16% 0% 96% 4%
New York 0% 83% 16% 0% 95% 5%
North 2% 84% 15% 0% 95% 5%
North Dakota 0% 93% 7% 0% 100% 0%
Ohio 0% 89% 11% 0% 100% 0%
Oklahoma 0% 86% 14% 0% 97% 3%
Oregon 0% 84% 16% 0% 90% 10%
Pennsylvania 0% 83% 17% 0% 93% 7%
South 0% 84% 16% 0% 91% 9%
South Dakota 0% 91% 9% 0% 100% 0%
Tennessee 0% 86% 13% 0% 73% 27%
Texas 0% 86% 14% 0% 94% 6%
Utah 0% 92% 8% 0% 93% 7%
Virgin Islands 0% 73% 27% 0% 100% 0%
Virginia 0% 83% 17% 0% 90% 10%
Washington 0% 85% 15% 0% 100% 0%
Wisconsin 0% 83% 16% 0% 98% 2%
Wyoming 0% 85% 15% 0% 100% 0%
BOP 0% 79% 21% 0% 87% 13%
Across

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



48

D. Vulnerable Populations: Mentally Ill, Pregnant, and Transgender Prisoners

Concerns have been raised about especially vulnerable individuals. The information that
we obtained about juveniles (described as individuals under 18 years of age) is discussed above,
in the context of age cohorts. Here, we turn to other vulnerable populations, specifically the
mentally ill, pregnant women, and transgender individuals.?®

1. Prisoners with Serious Mental Health Issues (according to each
jurisdiction’s own definition)

The view that the “seriously mentally illI” (SMI) ought not to be in restricted housing is
widely shared and longstanding. In 1995, a federal judge concluded that placing seriously
mentally ill prisoners into what he termed “solitary confinement” violated their Eighth
Amendment rights.?®

In the last few years, legislation in some jurisdictions, class action settlements, and
policies in the federal prison system?'® and in some states have prohibited or limited correctional
facilities” authority to put seriously mentally ill individuals in restricted housing.?** As discussed
above, the American Correctional Association (ACA) approved new standards on restricted
housing,**? including recommendations that prisoners with serious mental illness not be placed in
“Extended Restrictive Housing.”*** The 2016 ACA Standards also called for all prisoners to be
evaluated by a mental health provider within seven days of their placement in restricted
housing.?* Further, the ACA standards stated that prisoners with diagnosed behavioral health
disorder in restricted housing for 22 hours a day or more be assessed by a mental health provider
“at least every 30 days,” and prisoners without such a diagnosis be assessed every 90 days.?* In
addition, the ACA standards call for all prisoners in restricted housing to be visited by mental
health staff weekly and by health care personnel daily.?’® The Department of Justice has
similarly altered its standards to make it clear that seriously mentally ill individuals should
generally not be placed in restricted housing.?!’

Yet how jurisdictions defined what constituted “serious mental illness” varied widely.
The 2015 survey made plain that correctional agencies do not have a uniform definition of either
“mental illness” or “serious mental illness.” We did not impose a definition when surveying but
instead invited each jurisdiction to provide its own definition of a “serious mental health issue”
and to provide data on the numbers of people with such mental health issues in restricted
housing.

Forty jurisdictions provided definitions. Five other jurisdictions provided data on the use
of restricted housing for prisoners with mental health issues without providing a corresponding
definition of “serious mental health issue.”**® Seven of the 40 jurisdictions that provided a
definition did not provide data on prisoners with mental health issues.?*°

Some jurisdictions’ definitions had a narrower range than others. A sense of the variation
is apparent from a few examples. The District of Columbia limited its definition to Axis |
diagnoses under the Diagnostic and Statistical Manual of Mental Disorders (DSM-4). lowa
included “chronic and persistent mental illnesses in the following categories: 8 Schizophrenia
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§ Recurrent Major Depressive Disorders § Bipolar Disorders § Other Chronic and Recurrent
Psychosis 8 Dementia and other Organic Disorders.” Mississippi defined “serious mental illness”
as “a diagnosable disorder of thought, mood, perception, orientation, or memory that
significantly impairs a person’s judgment, behavior, capacity to recognize reality, and/or ability
to meet the ordinary demands of life currently or at any time during the past year.” Vermont’s
definition included a “disorder of thought, mood, perception, orientation, or memory as
diagnosed by a qualified mental health professional, which substantially impairs judgment,
behavior, capacity to recognize reality, or ability to meet the ordinary demands of life and which
substantially impairs the ability to function within the correctional setting or any developmental
disability, traumatic brain injury or other organic brain disorder, or various forms of dementia or
other neurological disorders, as diagnosed by a qualified mental health professional, which
substantially impairs the ability to function in the correctional setting.” In Appendix C, we
provide additional details of the various definitions for “serious mental health issue” or “serious
mental illness” that were provided by the responding jurisdictions.

Seeking to understand the placement of mentally ill people in restricted housing, we
asked jurisdictions to provide the number of people in the total population with mental illness, as
well as the number of prisoners with mental illness in restricted housing, by race and gender.
Jurisdictions varied in their ability to provide data in this detail. Thirty-four jurisdictions??!
provided data about male prisoners with mental illness. These jurisdictions reported a total of
54,025 male prisoners with serious mental health issues in their general prison populations, and a
total of 5,146 male prisoners with serious mental health issues held in restricted housing. The 32
jurisdictions responding on women prisoners reported a total of 9,573 female prisoners with
serious mental health issues, and a total of 297 female prisoners with serious mental health issues
in restricted housing. We provide the jurisdiction-by-jurisdiction information in Tables 15 and 16
below.

Given the variation in definitions, we did not create a chart comparing percentages of
mentally ill prisoners in restricted housing; any variation may reflect broader or narrower
definitions of “serious mental health issue.” Rather, we report on the total number of men and of
women (with information on race and ethnicity where available) whom jurisdictions identified as
of the fall of 2015 as having such mental health issues and whether these individuals were
housed in general population or in restricted housing.
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Table 15 — Male Prisoners with a Serious Mental Health Issue (Variously Defined) in
Restricted Housing (n = 34)

Male Male Percentage Male Percentage of
Custodial Custodial of Male Custodial Male
Population | Population Custodial Population Custodial
with Serious | Population | with Serious Population
Mental with Mental with Serious
Health Serious Health Mental Health
Issues Mental Issues in Issues in
Health Restricted Restricted
Issues Housing Housing
Alabama 23,062 573 2.5% 53 9.2%
Colorado 16,719 1,302 7.8% 8 0.6%
Connecticut 14,993 419 2.8% 11 2.6%
District of Columbia 1,153 89 7.7% 1 1.1%
Florida 92,679 10,442 11.3% 1,283 12.3%
Idaho 7,001 525 7.5% 71 13.5%
lowa 7,575 1,972 26.0% 87 4.4%
Kansas 9,132 1,999 21.9% 294 14.7%
Kentucky 10,664 1,849 17.3% 98 5.3%
Louisiana 17,577 1,583 9.0% 612 38.7%
Maryland 18,736 435 2.3% 69 15.9%
Massachusetts 9,313 677 7.3% 21 3.1%
Minnesota 8,674 874 10.1% 98 11.2%
Mississippi 17,516 274 1.6% 7 2.6%
Missouri 29,028 4,191 14.4% 600 14.3%
Nebraska 5,018 1,455 29.0% 250 17.2%
New Jersey 17,027 217 1.3% 1 0.5%
New Mexico 6,613 111 1.7% 0 0.0%
New York 50,189 2,087 4.2% 59 2.8%
North Carolina 35,228 320 0.9% 34 10.6%
North Dakota 1,582 83 5.2% 3 3.6%
Ohio 46,115 3,288 7.1% 97 3.0%
Oklahoma 24,722 1,618 6.5% 141 8.7%
Oregon 13,451 2,764 20.5% 163 5.9%
Pennsylvania 47,551 3,468 7.3% 23 0.7%
South Carolina 19,575 2,632 13.4% 319 12.1%
South Dakota 3,132 128 4.1% 14 10.9%
Tennessee 18,630 490 2.6% 27 5.5%
Texas 135,580 1,275 0.9% 0 0.0%
Utah 5,960 2,646 44.4% 486 18.4%
Virgin Islands 324 25 7.7% 22 88.0%
Washington 15,172 2,458 16.2% 82 3.0%
Wisconsin 19,221 1,388 7.2% 90 6.5%
Wyoming 1,877 368 19.6% 22 6.0%
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Table 16 — Female Prisoners with a Serious Mental Health Issue (Variously Defined) in
Restricted Housing (n = 32)

Female Female Percentage of Female Percentage of
Custodial Custodial Female Custodial Female
Population | Population Custodial Population Custodial
with Serious | Population with Serious | Population with
Mental with Serious Mental Serious Mental
Health Mental Health Issues | Health Issues in
Issues Health Issues | in Restricted Restricted
Housing Housing
Alabama 1,487 93 6.3% 5 5.4%
Colorado 1,512 565 37.4% 0 0.0%
Connecticut 1,063 28 2.6% 0 0.0%
Florida 6,909 2,258 32.7% 69 3.1%
Idaho 1,012 100 9.9% 4 4.0%
lowa 727 294 40.4% 3 1.0%
Kansas 820 435 53.0% 8 0.2%
Louisiana 938 274 29.2% 36 13.1%
Maryland 951 14 1.5% 0 0.0%
Massachusetts 691 83 12.0% 3 3.6%
Minnesota 647 95 14.7% 2 2.1%
Mississippi 1,350 2 0.1% 0 0.0%
Missouri 3,238 979 30.2% 30 3.1%
Nebraska 438 216 49.3% 7 3.2%
New Jersey 722 34 4.7% 0 0.0%
New Mexico 776 0 0.0% 0 0.0%
New York 2,432 199 8.2% 1 0.5%
North Carolina 2,811 62 2.2% 3 4.8%
North Dakota 218 19 8.7% 0 0.0%
Ohio 4,133 707 17.1% 4 0.6%
Oklahoma 2,928 387 13.2% 6 1.6%
Oregon 1,273 659 51.8% 19 2.9%
Pennsylvania 2,798 681 24.3% 3 0.4%
South Carolina 1,403 540 38.5% 18 3.3%
South Dakota 394 17 4.3% 2 11.8%
Tennessee 1,465 38 2.6% 2 5.3%
Texas 12,785 80 0.6% 0 0.0%
Utah 537 375 69.8% 52 13.9%
Virgin Islands 15 1 6.7% 0 0.0%
Virginia 2,353 0 0.0% 0 0.0%
Washington 1,136 274 24.1% 1 0.4%
Wisconsin 1,313 387 29.5% 23 5.9%
Wyoming 251 112 44.6% 4 3.6%
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We also sought to learn about the intersection of race, ethnicity, gender, and mental
health. Thirty-three jurisdictions provided information about male prisoners, and 30 jurisdictions
provided information about women prisoners. %2 The jurisdiction-by-jurisdiction information is
detailed in Tables 17 and 18 below.

Table 17 — Male Prisoners with a Serious Mental Health Issue by Race and Ethnicity
(n=33)

White Black Hispanic Asian Other Total
Alabama 225 343 0 0 5 573
Arizona 807 334 433 6 72 1,652
California 2,259 3,053 1,976 75 499 7,862
Colorado 683 281 286 7 45 1,302
Connecticut 181 153 82 1 2 419
District of Columbia 2 83 3 0 1 89
Florida 4,211 5,010 1,193 2 26 10,442
Idaho 439 21 37 1 27 525
Indiana 0 0 0 0 0 0
lowa 1,452 394 88 5 33 1,972
Kansas 1,217 583 155 10 34 1,999
Kentucky 1,330 421 14 2 82 1,849
Louisiana 549 1,032 1 1 0 1,583
Maryland 159 252 8 0 16 435
Minnesota 506 267 0 19 82 874
Mississippi 90 182 0 0 2 274
Missouri 2,969 1,156 46 4 16 4,191
Nebraska 973 297 113 6 66 1,455
New Jersey 63 116 36 0 2 217
New Mexico 26 5 74 0 6 111
New York 559 1,037 427 11 53 2,087
North Carolina 153 134 10 4 19 320
North Dakota 60 6 0 2 15 83
Ohio 2,007 1,209 53 3 16 3,288
Oklahoma 966 434 51 2 165 1,618
Oregon 2,291 230 146 29 68 2,764
Pennsylvania 1,677 1,485 282 7 17 3,468
South Carolina 1,128 1,455 24 3 22 2,632
South Dakota 83 7 2 0 36 128
Utah 1,912 151 402 57 124 2,646
Virgin Islands 3 16 6 0 0 25
Wisconsin 692 528 117 9 42 1,388
Wyoming 284 18 44 1 21 368

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



53

Table 18 — Female Prisoners with a Serious Mental Health Issue by Race and Ethnicity

(n=30)

White | Black | Hispanic Asian Other Total
Alabama 60 33 0 0 0 93
Arizona 196 54 70 1 29 350
California 71 76 62 4 17 230
Colorado 291 81 162 5 26 565
Connecticut 13 11 4 0 0 28
District of Columbia 0 0 0 0 0 0
Florida 1,509 630 116 0 3 2,258
Idaho 82 0 11 0 7 100
lowa 215 59 13 2 5 294
Louisiana 151 123 0 0 0 274
Maryland 8 6 0 0 0 14
Minnesota 52 22 0 1 20 95
Mississippi 2 0 0 0 2
Missouri 785 150 34 4 6 979
Nebraska 141 35 20 0 20 216
New Jersey 17 12 2 2 1 34
New Mexico 0 0 0 0 0 0
New York 62 111 22 2 2 199
North Carolina 37 23 0 0 2 62
North Dakota 17 0 0 0 2 19
Ohio 510 187 8 1 1 707
Oklahoma 246 82 11 1 47 387
Oregon 554 49 23 8 25 659
Pennsylvania 432 201 37 2 9 681
South Carolina 366 161 6 0 7 540
South Dakota 12 0 0 0 5 17
Utah 283 8 52 7 25 375
Virgin Islands 0 1 0 0 0 1
Wisconsin 242 108 12 0 25 387
Wyoming 92 5 8 0 7 112
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2. Pregnant Prisoners

We asked specifically about pregnant women in general prison populations and in
restricted housing. Of the 33 jurisdictions that had sufficiently detailed and consistent
information on which to report,?* 10 said that, as of the fall of 2015, no pregnant prisoners were
in their total custodial population.?* The remaining 23 jurisdictions, listed below in Table 19,
reported that within their general populations as of the fall of 2015, they counted a total of 396
pregnant women prisoners. Nineteen jurisdictions reported that they had no pregnant prisoners in
restricted housing. The remaining four jurisdictions—Delaware, Florida, Kentucky and North
Carolina—reported holding a total of five pregnant prisoners in restricted housing.

Table 19 — Pregnant Prisoners in Restricted Housing (n = 23)

Women in Total Pregnant Women in Total | Pregnant Women in
Custodial Population Custodial Population Restricted Housing
Alabama 1,487 9 0
Arizona 3,972 27 0
Colorado 1,512 18 0
Connecticut 1,063 23 0
Delaware 223 6 1
Florida 6,909 52 2
Hawaii 738 2 0
Kansas 820 4 0
Kentucky 1,005 34 1
Maryland 951 2 0
New Jersey 722 3 0
New York 2,432 11 0
North Carolina 2,811 35 1
Ohio 4,133 14 0
Oklahoma 2,928 8 0
Oregon 1,273 9 0
Pennsylvania 2,798 16 0
South Carolina 1,403 16 0
South Dakota 394 8 0
Texas 12,785 88 0
Utah 537 5 0
Virginia 2,353 3 0
Wyoming 251 3 0
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3. Transgender Prisoners

We asked about transgender prisoners in the general population and in restricted housing.
Of the 33 jurisdictions providing data on transgender prisoners,>®> 10 reported having no
transgender prisoners in their total custodial population. The remaining 23 jurisdictions reported
a total of 754 transgender prisoners in their prison systems. Of these, eight jurisdictions reported
that no transgender prisoners were in restricted housing. In the 15 jurisdictions that had
transgender prisoners in their restricted housing population, we tallied a total of 55 transgender
prisoners in restricted housing.?®® In sum, of the 754 transgender prisoners reported by 33
jurisdictions, 55 (7.3%) were reported to be housed in restricted housing.

VIl. Planned or Proposed Policy Changes in Restricted Housing: 2013-2016

In ASCA-Liman’s prior 2015 Time-In-Cell Report, 40 jurisdictions reported that they had
reviewed their policies and practices of administrative segregation within the prior three years,
that is, between 2011 and 2014. Many discussed efforts to make changes, including by reducing
isolation, using less restrictive means of confinement, improving mental health services, and
adding staff training.”*’

For this 2016 Report, we asked jurisdictions to report policies implemented or plans to
revise policies on restricted housing, and we focused on the time period between 2013 and the
fall of 2015. Thereafter, at the request of some correctional administrators, ASCA-Liman
circulated a follow-up questionnaire in March of 2016 to inquire about any more recent changes.
Some jurisdictions provided additional information, including after the August meeting, and thus
this discussion includes materials received through the early fall of 2016.

We specifically inquired about changes in policies regarding restricted housing related to
the “criteria for entry to restricted housing,” “criteria for release to restricted housing,”
“oversight in restricted housing,” “mandated time out-of-cell for restricted housing prisoners,”
“programming in restricted housing,” “opportunities for social contact in restricted housing,”
“physical environment of restricted housing,” “programming for mentally ill prisoners who have
been in restricted housing,” “policies or training related to staffing of restricted housing,” and
“other.” We also asked jurisdictions to send the underlying policies related to placement in
restricted housing. We did not ask questions about the reasons for changes, but as reflected in
answers, some revisions to policies have come in the wake of litigation and legislative mandates.

Jurisdictions’ responses to these policy questions included varying levels of detail.
Further, we did not provide or ask for measures of implementation, such as whether revised entry
criteria had resulted in a decline in the number of entrants or whether increased out-of-cell time
opportunities were used in practice. Thus, we know how correctional systems described their
efforts, but we do not have independent metrics of the impact of changes made.

Of the 53 jurisdictions surveyed, 45 provided responses to these questions.??® Twelve of
these 45 jurisdictions provided copies of policies or court-based settlement agreements as
well.? A few jurisdictions responded with reports of reduced populations in restricted housing
or with other kinds of information. Several jurisdictions that reported policy changes later
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provided additional information.

Most of the responding corrections departments reported making or considering policy
changes. Areas of revision included narrowing the criteria for entry; creating different forms of
restricted housing; developing alternative housing options that removed individuals from the
general population, but without such restrictive conditions; increasing oversight over the process
of deciding who is to be placed in restricted housing; and creating pathways for release or limits
on the time to be spent in restricted housing. Several jurisdictions reported that, for those people
remaining in segregation, they sought to diminish the degrees of isolation by increasing out-of-
cell time; improving access to programs, education, work, and exercise; and creating
opportunities for social interaction with people in and outside of prison. In terms of the process
for making changes, some jurisdictions reported that they had consulted with outside
institutions—from prisoner and disability advocacy groups to organizations such as the Vera
Institute of Justice—in their planning efforts.*°

Below, we first provide an overview of what correctional systems reported they were
trying to do to reduce their use of long-term isolation. We then describe changes underway in the
federal system at the direction of the U.S. Department of Justice and in five states, all of which
were putting into place new policies focused on reducing the use of restricted housing. We detail
the proposals in the DOJ report on restricted housing that the March 2016 Presidential order
indicated should be implemented within 180 days.?** Thereafter, we provide information from
five states—Colorado, North Dakota, Ohio, South Carolina, and Utah—that indicated that they
were making substantial changes in restricted housing policies and procedures.

A.  Reducing Placement in Restricted Housing: Narrowing Criteria for

Entry and Creating Alternatives

Many jurisdictions reported changing the criteria for placement in restricted housing. For
example, Colorado stated that it no longer allowed “female or youthful offenders” to be placed
into “Restricted Housing — Maximum Security Status.”?*? Texas reported that members of what
it called the “Texas Mafia” were “no longer placed in restrictive housing based solely on their
affiliation.” California reported many changes in restricted housing policies, including no longer
placing prisoners in restricted housing “solely based” on gang membership.?®® Pennsylvania
reported that it had “eliminated self-injurious behaviors, self-mutilation, other forms of self-
injury, and behaviors associated with these sentinel events from the list of rule violations that
could lead to segregation or other types of informal sanctions.”?** A few of these states have also
been involved with litigation regarding restricted housing prisoners, and some of the changes
interact with provisions of settlement agreements.

Other jurisdictions described taking steps to alter criteria for placement in restricted
housing. North Dakota said that it was in the “process of [a] policy review related to using
restrictive housing as a last resort.” South Dakota stated that it was revising the criteria for
placement in restricted housing “to be based on more clearly defined violent/dangerous
behaviors.” Utah, as detailed below in Part VII, changed both the criteria for placement and
created an individualized review process for each prisoner in restricted housing.
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Along with narrowing criteria for entry to restricted housing, some jurisdictions
explained that they were seeking ways to divert prisoners from restricted housing, while also
removing prisoners from the general population. Ohio, for example, reported that it planned to
expand what it termed “Limited Privilege Housing,” described as “a non-restrictive housing
alternative” for some individuals who would otherwise have been placed in restrictive housing.
Oregon stated that it was revising policies to allow “low level” misbehavior to be addressed
through some alternative to restricted housing. New York (another jurisdiction in which major
litigation related to these issues was resolved in 2016) stated that it was planning “[a]lternative
programming units,” including drug and alcohol treatment programs and step-down programs,
“to reduce the number of inmates being held in restrictive housing.” Pennsylvania related that it
had recently developed several diversionary treatment units. Texas reported expanding its
“Mental Health Therapeutic Diversion Program” to 420 beds.

B. Focusing on Release: Time Caps, Step-Down Programs, and

Increased Oversight of Retention Decisions
Many jurisdictions reported having implemented or planning to change criteria and
procedures for release from restricted housing or to the oversight of decisions to continue to
house individuals in restricted housing. Reported efforts included placing limits on the amount of
time in segregation, implementing structured programs to transition prisoners back to the general
population (“step-down” or “step-up” programs), and increasing oversight or reviews of
prisoners who were placed in segregation.

A few jurisdictions reported imposing a limit on the total time prisoners could spend in at
least some forms of restricted housing. For example, Colorado described a 12-month limit on
placement in Maximum Security restricted housing, which could be extended if “approved by the
director of Prisons as well as the deputy executive director, and ... based upon documented
exigent circumstances.” South Dakota stated that it has made changes to “Disciplinary
Segregation to reduce maximum duration in disciplinary segregation.””®* Ohio reported that it
had adopted a policy under which prisoners in “long-term restrictive housing (Level 5 or 4B)”
were to be presumptively released after a set period of time unless they were found to “have
committed an offense so dangerous it exempts them from this policy.” Under Ohio’s plan,
prisoners in the most restrictive housing environment were presumptively downgraded to a lower
level of restriction after 90 days, after which they were presumptively released to a lower
restriction level after 15 months.

Several jurisdictions referenced implementing step-down or similar programs that create
a series of stages to facilitate the transition of individuals from restricted housing back to the
general population.?®*® For example, South Carolina (discussed in greater detail below) reported
that it had implemented a minimum year-long step-down program for prisoners requiring
“intensive management,” and a minimum six-month-long step-down program for prisoners who
commit less serious infractions. The Virginia Department of Corrections described its efforts at
implementing “Steps to Achieve Reintegration” (STAR), a program for prisoners who refused to
leave segregated housing “because of their fear of living with others”*’ so as to equip prisoners
with “skills to safely enter [general] population housing.”?® Utah (also detailed below) created a
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tiered program aimed at moving people from restricted housing to general population within a
year or less.

Several jurisdictions reported adding reviews of decisions to keep individuals in
restricted housing. For example, New Jersey described the formation of a committee to conduct
“a formal review of each inmate” housed in a management control unit (MCU) every three
months “to determine whether an inmate’s release from MCU is appropriate.”?*° Oregon stated
that it was implementing a “90-day review process” to ensure prisoners do not remain segregated
longer than necessary.

A few jurisdictions described adding new administrative positions at various levels to
oversee their restricted housing programs and units. New York said that it had “added an
Assistant Commissioner position for oversight.”*** South Dakota reported that it added the
position of “Restrictive Housing Manager” in order “to oversee the development and
maintenance of the level program and to ensure institutional compliance with new policy
changes regarding restrictive housing.” Pennsylvania reported “many systemic changes to the
ways mental health services are provided to state inmates housed in various types of restricted
housing units,” including reorganizing the central office responsible for mental health care and
augmenting oversight to enhance “the delivery of mental health services.” Utah added a new
committee, the Placement/Advancement Review Board, to consider each prisoner in restricted
housing on a regular basis.

Another form of oversight can come from improving data collection. A few jurisdictions
described changing their information tracking systems. For example, Illinois explained that its
Department of Corrections regulations were revised to require creation of a new file for each
person in restricted housing to track “all relevant documentation pertaining to the administrative
detention placement.”?**

Jurisdictions have also sought to prevent the release of individuals from segregation
directly to the community. Time-In-Cell described 30 jurisdictions that, as of 2013, reported that
4,400 people had been released to their communities without any transition from isolation.?** A
few jurisdictions responding to the 2015 survey described taking steps to prohibit or discourage
the direct release of individuals from restricted housing to the outside world. Connecticut stated
that it prohibited release of prisoners to the community directly from administrative segregation.
Similarly, Colorado policy required the Department to “make every attempt to ensure offenders
will not release directly to the community from Restrictive Housing Maximum Security Status”
and to do so by considering transition in the 180 days preceding release to the community.

C. Mandated Time Out-of-Cell

Another strategy described by several jurisdictions was mandating a certain number of
hours per day or week that prisoners in segregation would spend outside of their cells. Several
jurisdictions reported reforming policies to increase time out-of-cell for prisoners removed from
the general population.?*®
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For example, Ohio stated that it had a pilot program to provide “10 hours out-of-cell time
for structured activity and 10 hours out-of-cell time for unstructured activity for severely
mentally ill prisoners who must be held in restrictive housing for safety reasons.” Pennsylvania
stated that prisoners in particular segregated units were scheduled for a minimum of 20 hours of
out-of-cell activity per week. California noted that certain segregated prisoners were granted
either 15 or 20 hours out-of-cell per week. Utah related increasing mandated time out-of-cell per
week.

D.  Conditions: The Physical Environment and Programming

In addition to criteria for entry to and release from restricted housing, jurisdictions
reported revisiting conditions within restricted housing. Oregon, for example, reported that it
created a “blue room” in its Intensive Management Unit in one prison, where images of nature
were projected onto the walls. South Dakota described several changes, including building
“outdoor recreation enclosures,” installing windows to provide additional natural light to
prisoners, and installing televisions outside of cells, so that segregated prisoners could watch
“news/weather channel” during “the daytime hours.”

Other jurisdictions described efforts to increase programming opportunities for prisoners
in restricted housing, sometimes in groups. New Jersey stated that it planned to build modules
for programming in administrative segregation units. Missouri described its new “reintegration
unit” for people in restricted housing, which had additional programming. Texas reported on
programs allowing administratively segregated prisoners to “participate in group recreation and
group treatment.”

Several jurisdictions mentioned using “security desks” or “security chairs,” which
physically restrain prisoners to enable them to sit together in small groups and share in programs
or activities. For example, South Dakota described its step-down program as incorporating “out-
of-cell group programming.” Some jurisdictions, including South Dakota, related installing
security desks to permit small group activities. Washington reported that security chairs installed
in its Intensive Management Unit classrooms enabled “up to eight offenders at a time [to]
interact with other offenders and staff facilitators while participating in programming.” Nebraska
planned to install such chairs to allow some segregated prisoners to have congregate
programming.

E.  Staffing: Policies and Training

As the Time-In-Cell Report detailed, the staffing of restricted housing units poses
challenges for both institutions and individual correctional officers.?** In the 2015 survey, we
returned to these issues to learn about policy changes focused on staff, and several jurisdictions
described focusing on these issues. For example, New Jersey reported that it had established a
special training module for restricted housing staff. Pennsylvania stated that it had added training
for employees who work with seriously mentally ill prisoners and for employees who staff
restricted housing units. Utah said that it had completed a new policy to direct particular training
for officers working in restricted housing facilities. The District of Columbia reported that it did
not permit officers with less than 18 months of experience to work in these special units.
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Wisconsin stated that it rotated staff out of restricted housing units every 14 weeks and that
restricted housing staff received special training in subjects including suicide prevention and
professional communication.

F.  Jurisdictions Seeking Substantial Reductions in

Restricted Housing Use
We asked all jurisdictions to provide additional information on efforts to reform restricted
housing. Below, we provide brief descriptions of changes, drawn from reports provided by the
Department of Justice (DOJ) and from five states—Colorado, North Dakota, Ohio, South
Carolina, and Utah—all of which describe themselves as seeking to achieve major shifts in the
use of restricted housing.

1. The Federal Prison System: Changes Recommended in the 2016

Department of Justice Restricted Housing Report

As noted at the outset, the Justice Department issued a report in January of 2016 that
included numerous specific recommendations for changes in how the federal government
handles restricted housing.?*® That month, the President discussed the findings of the report and
the harms of “solitary confinement,” and called for the practice to be “limited, applied with
constraints and used only as a measure of last resort.”>*® In March of 2016, the President issued a
Presidential Memorandum, “Limiting the Use of Restrictive Housing by the Federal
Government,”?’ that directed prompt implementation of the DOJ’s recommendations by the
Justice Department, which was required to rewrite many of its policies. Below we summarize
some of the major changes recommended by the DOJ report.?*®

The DOJ organized its mandates under certain “Guiding Principles” followed by “Policy
Recommendations.”®*® Central changes included limiting the placement of juveniles, pregnant
women, and seriously mentally ill individuals in restricted housing, absent exigent
circumstances, and banning the use of restricted housing for leshian, gay, bisexual, transgender,
intersex, and gender nonconforming individuals, where such placement is based solely on sexual
or gender identity. The Justice Department also mandated the use of the least restrictive
alternative, revised the in-prison infractions that could result in placement in restricted housing,
and lowered the numbers of days individuals could spend in restricted housing. Thus, the DOJ
called for the BOP to end the practice of placing juveniles (defined as “those adjudicated as
juveniles, and those under age 18 who were convicted and sentenced as adults™) in restricted
housing, except as a “temporary response to a behavioral issue that poses a serious and
immediate risk to any individual.”?*

A change with a wider application was the goal that all prisoners be housed “in the least
restrictive setting necessary” to ensure their safety and that of others.®! The DOJ stated that
correctional systems “should always be able to clearly articulate the specific reason(s)” for
placement in restricted housing, that these reasons should be supported by “objective evidence,”
and that prisoners should remain in restricted housing “no longer than necessary to address the
specific reason(s) for placement.”®* The DOJ also called for initial and ongoing reviews of any
placement in restricted housing and recommended that, for every prisoner, correctional staff
develop “a clear plan for returning the inmate to less restrictive conditions as promptly as
possible.”?* Further, to divert individuals placed in protective custody, the DOJ recommended
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that the Bureau of Prisons expand its use of “Reintegration Housing Units,” which allow certain
prisoners to be removed from the general population but continue to live in conditions less
restrictive than solitary confinement.”>*

The DOJ recommended that prisoners not be sent to restricted housing as sanctions for
certain kinds of misbehaviors, organized in the federal system by “levels.” Thus, a low level
offense would no longer result in a sanction of disciplinary segregation, and a moderate level
offense would not result in a sanction of disciplinary segregation for a first violation or more
than 15 days of segregation for a subsequent violation. Previously, moderate offenses could have
resulted in 90 days for the first violation or 180 days for a subsequent violation.?*®

The DOJ also called for significant reductions to the time prisoners could be held in
restricted housing for disciplinary infractions. For example, the DOJ urged that the maximum
time a prisoner be placed in disciplinary segregation for the most serious category of offense be
reduced from 365 days for a first offense and 545 days for a subsequent offense to 60 days for a
first offense and 90 days for a subsequent offense.?®

The DOJ also urged that, whenever possible, the BOP seek “to avoid releasing inmates
directly from restrictive housing back to the community.”®’ To implement this goal, the DOJ
recommended revising policies to discourage placing prisoners in restricted housing near the end
of their prison terms and to consider releasing prisoners from segregation beginning 180 days
before the end of their sentences, if that movement could be done safely.?*®

Like some other jurisdictions, the DOJ recommended changes that would increase total
time out-of-cell for individuals in restricted housing. According to the DOJ’s recommendations,
wardens should be directed to “develop individualized plans for maximizing out-of-cell time for
restrictive housing inmates.”®*® The DOJ also reported that the BOP was revising its rules
governing the use of “secure programming chairs” and “intends to purchase 610 of these chairs”
to allow “in-person educational and mental health programming in a less restrictive manner than
currently used.”?%°

For mentally ill prisoners, the DOJ recommended additional investment to hire mental
health staff and expand diversion programs. Under these recommendations, the BOP would
create “108 additional psychology positions,” which would allow the BOP to “dedicate at least
one staff psychologist to each” restricted housing unit.?®* The DOJ also recommended expanded
use of “secure mental health units” to divert seriously mentally ill prisoners from solitary
confinement into “less restrictive housing.”*** To this end, the DOJ recommended that the BOP
“expand its network of residential mental health treatment programs” with the goal of “building
sufficient capacity to divert inmates with [serious mental illness] from all forms of restrictive
housing . . . whenever it is clinically appropriate and feasible to do so.”?*®

The DOJ recommended some measures to increase oversight of the use of restricted
housing, including initial and ongoing reviews of a prisoner’s placement in restricted housing by
“a multi-disciplinary staff committee” which would include institutional leadership and medical
and mental health professionals.?®* The DOJ also recommended that the BOP publish monthly
system-wide restricted housing data on its external website (to allow the public to track the
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number of prisoners in federal restricted housing) and upgrade its data-collection software.?®
(As noted in the introductory materials, in the fall of 2016, several senators introduced a Solitary
Confinement Reform Act which, if enacted, would have requirements additional to those
outlined above.

2. Colorado

According to an article by Rick Raemisch, Director of the Colorado Department of
Corrections (CDOC) and Kellie Wasko, Deputy Director of the CDOC, efforts to reduce the use
of profound isolation were initiated in Colorado by Tom Clements, who served as the Executive
Director of the CDOC from 2011 until 2013. Director Clements was murdered by a person who
was released into the community directly from a CDOC restricted housing unit. In 2011, about
1,500 people (7% of the state’s prison population) were in restricted housing. Under Director
Clements, the population was reduced to 700 people.?®® At that time, 49% of those released went
directly to the outside community.

When Rick Raemisch, who had previously served as the Director of Corrections in
Wisconsin, assumed the leadership of Colorado’s correction system in 2013, he sought to
continue to limit the use of isolation. Raemisch and Wasko reported that, as of the spring of
2016, policy changes had produced a 67% reduction in CDOC’s restricted housing population.
As the data in Section IV indicated, in the fall of 2015, Colorado recorded 217 people, or 1.2%
of its population, in restricted housing.

CDOC reported that it used what it termed a “progressive Management (Step down)
Process,” to provide prisoners with social contact within a highly structured and controlled close
custody environment.?®” New units—the Close Custody Management Control Unit (MCU) and
Close Custody Transition Unit (CCTU)—were “designed specifically to assist offenders with
pro-social stabilization and cognitive intervention programming” before these individuals could
enter the general population.?®® The CDOC system required that prisoners in these two units have
Beha\éggr Modification Plans, designed, implemented, and monitored by a multidisciplinary
team.

CDOC stated that individuals assigned to the MCU were allowed out of their cells for a
minimum of four hours per day, seven days per week and that prisoners could be in groups along
with several other prisoners when out-of-cell.2”® MCU prisoners could participate in recreational,
social, and programming activities, including a minimum of three hours of indoor or outdoor
recreation each week. Every 30 days, CDOC reviewed the mental health and management plans
for such individuals.””* According to Raemisch and Wasko, CCTU prisoners were permitted
outside their cells six hours per day, seven days per week, in a group of 16 or fewer prisoners.?’?
CCTU prisoners were required to participate in the program “Thinking for a Change,” described
as aiming to increase awareness of and alter criminal thought processes, promote positive peer
interactions, and improve problem-solving skills."®

Raemisch and Wasko described the most restrictive offender management status—
Maximum Security Status (MSS)—as reserved for prisoners who had “demonstrated through
their behavior that they pose a significant risk to the safety of staff and other offenders.”*’* The
length of time spent in the Maximum Security unit was reported not to exceed 12 months.?”
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Those prisoners were permitted one hour a day, five days a week out of their cells and monthly
out-of-cell “meaningful contact” visits with case managers and mental health clinicians.?’

Further, CDOC described installing restraint tables (which, as noted, some jurisdictions
describe as “security chairs”) to facilitate group programming in the Maximum Security Units.?”’
After three months of good behavior, CDOC stated that Maximum Security prisoners could earn
a television in their cell.?”® In the fall of 2015, CDOC reported three women in restricted
housing. In its spring 2016 report, CDOC stated that it has adopted policies prohibiting the
placement of female or youthful offenders into Maximum Security Restrictive Housing status.?”

The question of the treatment of the mentally ill has drawn attention from the state
legislature as well as from CDOC, which helped to shape legislation reducing isolation for
mentally ill offenders. In June 2014, Governor John Hickenlooper signed Senate Bill 14-064,2%°
which prohibits the placement of seriously mentally ill prisoners (SMI) in “long-term isolated
confinement except when exigent circumstances are present.”?®* Before this legislation was
enacted, CDOC reported that in 2014 all prisoners with SMI had been evaluated and “moved out
of administrative segregation to either a Residential Treatment Program or a general population
setting.””® SMI prisoners in the residential treatment units were, according to Colorado,
permitted to leave their cells for 10 hours of structured therapeutic interventions and 10 hours of
non-structured recreational programming each week.”®® Again, CDOC said it relied on restraint
tables, which accommodate up to four prisoners, for group interactions with therapists and
clinicians.?®*

CDOC described using screenings of prisoners upon entry to prison in order to identify
individuals with serious mental illness.® Further, if prisoners violated prison rules, assessing
committees were charged with determining whether mental illness contributed to the person’s
committing a violation; if so, the person was to be assigned to a Residential Treatment Program
that entailed significant restrictions on time out-of-cell but was not the same kind of management
control unit to which non-mentally ill violators were assigned.

Like other departments, CDOC reported that some individuals who had been in profound
isolation had difficulty leaving it.”®*® CDOC described its Divisions of Clinical Services and
Prison Operations staff as developing programs to encourage individuals to leave their cells;
initiatives including having dogs in treatment groups, constructing de-escalation rooms with
soothing music, and art therapy classes.?®’

CDOC characterized these policy changes as successful, reporting that the two facilities
with Residential Treatment Programs have experienced significant declines in forced cell entries
and in prisoner-on-staff assaults.”®® CDOC explained that its senior executives provided weekly
messages to the entire department to describe ongoing reforms, explain their rationale, and invite
feedback. Further, Raemisch and Wasko described giving management teams at the facility level
the autonomy to determine what methods to use to engage staff in and gain their commitment to
change.?® CDOC also reported that there were no suicides in restricted housing in 2015.%° The
averagezlgtingth of time spent in restricted housing by CDOC prisoners was approximately 7.5
months.

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



64

3. North Dakota

Reports of reforms in the North Dakota Department of Correction and Rehabilitation
(ND-DOCR) come from its director, Leann Bertsch, whose essay, The History of Restricted
Housing at the ND-DOCR, details the evolution of using segregation from the era of “dark cells”
where no light could reach prisoners to modern-day segregation.?** She described the expanding
use of segregation despite the absence of any “apparent correlation between institutional
violence, escapes, weapons, or riots that would account for” that increase.?® Thus, North Dakota
has identified segregation as a problem to be solved and outlined how the Department aimed to
reduce dramatically its reliance on isolation.?®® In a March 2016 discussion of “strategic
planning” to reduce segregation, the Department listed what segregation “can’t do,” (improve
institutional behavior, reduce violence or recidivism) and what segregation had been “proven to
do” (increase violence, aggression, self-harm, psychosis, and other physical and mental health
harms in men who have spent time there).?*

Thus, the aim was to use the least “restrictive housing level,”?*® and the new “goal of
segregation” was “to separate, assess, and equip people to function at a reduced risk to
themselves, the institution, and others.”®®’ ND-DOCR’s strategy was to “divert people from
segregation and strictly limit the types of behaviors that can result in segregation.”?®

At the front end, ND-DOCR reported that it had limited the behaviors that could result in
placement®® and had encouraged alternative interventions, such as increasing monitoring in
general population or restricting prisoners within their general population cells, so as to use
segregation as a last resort.>®

The ND-DOCR also implemented reforms to reduce the population in their restricted
housing units. Leadership identified over 30 people in the Administrative Segregation Unit who
no longer required restricted housing, and moved them into a new Administrative Transition Unit
(ATU) to prepare them for the transition to general population.®** People housed in the new ATU
were permitted more opportunities for social interaction and special programming to help them
prepare for the return to general population.*®® The Special Assistance Unit (SAU), the housing
unit for people with mental illness, also expanded opportunities for socialization by allowing its
residents to engage in group treatment and to spend days visiting the general population floor.>*
The SAU also created a new transition floor, with supportive services, to help improve reentry
outcomes for this population.®®*

In addition, through a psychological assessment process, the ND-DOCR identified the
“most acutely impulsive and dangerous people” in their restricted housing units.*® These people
were assigned behavior management plans to help them develop the skills and behaviors needed
to transition out of restricted housing. For those remaining in restricted housing, these plans
“have increased the amount of interaction, out-of-cell time, enrichment, and reinforcement . . . .”
All new admissions to Administrative Segregation are assessed immediately by a multi-
disciplinary team and provided with a personalized behavior management plan that indicates
what progress is necessary to begin the transition out of restricted housing.*%

Like Colorado, North Dakota indicated that it sought to engage correctional officers in all
stages of program development, which included surveying staff to identify perceived problems,
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educating correctional officers about the psychological and physical harms of solitary
confinement, and stressing rehabilitation as a means of achieving security within facilities.>’

Since implementing these reforms, North Dakota’s DOCR reported that it has reduced its
segregated population from 82 prisoners in April 2015 to 27 in April 2016.3% Director Bertsch
highlighted staff support®®® and prisoner reports of more positive exchanges with staff.>*° North
Dakota also reported a reduction in the use of force®** and no increase in incidents of violence
since shifting its approach.®*?

4. Ohio
In the fall of 2015, ODRC described a “[m]ajor overhaul of the entire system as part of a
comprehensive reform.” In a May 2016 Executive Briefing by staff to Director Gary Mobhr, the
ODRC outlined reforms at three facilities—the Grafton Correctional Institution (GCI), the
Belmont Correctional Institution, and the Ohio State Penitentiary.**® Those efforts were part of
making “a substantive change to our entire disciplinary process and the types/kinds of sanctions
we use to address inmate misbehavior,”**

According to the Department, the GCI has converted half of its Special Management Unit
(SMU) cells into Limited Privilege Unit (LPU) cells, for use by prisoners who are deemed not to
pose “a significant threat to the safety and security of the facility.”®*> These prisoners are given
“more out-of-cell time, access to telephones and email, as well as additional recreational time
activities.”*'® Most significantly, prisoners on LPU were offered the opportunity to gain early
release from restricted housing by participating in pro-social structured and unstructured
activities.**” The Department reported that these activities included programming on problem-
solving, community service, recovery, anger management, and mental and physical wellness.
The Department enabled LPU prisoners to attend these programs in general population
classrooms and to leave the unit for mental health and medical appointments.®*®

Ohio reported that, at its Belmont Correctional Institution (BeCl), it launched a pilot
program on “alternative disciplinary sanctions” adapted from the HOPE Model (Hawaii
Opportunity Probation with Enforcement).®*® The premise of the model, which Ohio adapted to
fit the corrections environment, is that violations should result in sanctions that are prompt,
proportionate to the severity of the offense, and take into consideration the individual behavioral
history of the prisoner.*?°

In addition to adopting the HOPE Model, BeCl introduced other reforms intended to
reduce the population in restricted housing, including new pro-social programming, congregate
activities, and targeted case planning.*** BeCl also introduced new programming to address the
specific needs of prisoners with mental illness, including group psychotherapy, medication
education, and programs promoting adjustment.*??

BeCl also introduced alternative sanctions to reduce reliance on restricted housing, such
as imposing bunk restrictions, commissary restrictions, and personal electronics restrictions.*?*
Like North Dakota, Ohio’s BeCl has reassessed its response to certain offenses that previously
would have led to placement in restricted housing.*** Instead of placing “Rule 39” violators in
restricted housing—that is, prisoners who use or possess drugs and alcohol—BeCl has created
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special “Rule 39 Unit” dormitories.** No individual is placed in restricted housing until a third
positive drug test.® Ohio also explained that, while at first it put all prisoners who tested
positive for substance use in the same unit, concerns emerged that placing casual users with
addicts encouraged drug use. As a result, BeCl redesigned the unit to create two different tracks:
a disciplinary track for more addicted users, and a programming track for casual users.*?’

The Department described efforts at Ohio State Penitentiary (OSP) to alter criteria for
releasing prisoners from restricted housing. OSP houses the system’s most dangerous prisoners,
and as of April 1, 2016, there were 335 prisoners in this facility housed in extended restricted
housing.3*® Ohio reported that in the fall of 2015, it instituted a new policy, under which each
prisoner’s security level is presumptively reduced within a set time period, with the exception of
prisoners who committed “very serious” offenses such as “murdering another inmate” or “taking
a staff member hostage.”®?® Absent such circumstances, however, Ohio reported that each
prisoner is given an individually-tailored Behavior Management Plan (BMP) that specifies the
maximum time that the prisoner will spend in each restricted housing status.*** Each status
brings increased privileges and prisoners can accelerate their progress through the levels by
demonstrating pro-social behaviors and participating in programs.®**

For those prisoners who were ineligible for presumptive reduction, the Department
reported that OSP had “developed a separate management strategy based on good conduct,
increased quality of life, and social interaction.”**? For these prisoners, Ohio reported increasing
out-of-cell time by 30 minutes, five days a week; increasing telephone access from 30 minutes a
month to two hours per month; and increasing the number of permitted visits from two to three
per month.*** In addition, OSP reported that it offered prisoners the ability to have a tablet in-cell
and to email and download games through a kiosk in the unit; the ability to purchase a keyboard
for in-cell and congregate programming; and the opportunity to participate in a monthly
incentive program to earn more privileges.*** Ohio reported that these prisoners are evaluated
annually for release, with consideration given to recent behavior and programmatic
involvement.3®

Ohio also reported efforts to update its data collection system to monitor its prisoners’
placements. As of May 2016, Ohio was seeking weekly updates from its facilities on prisoners in
restricted housing.®*® Ohio reported that it had reduced the use of restricted housing and that
violence had likewise fallen. Belmont Correctional Institution described a 90% reduction in the
use of restricted housing since 2010, coupled with a 25% reduction in the violence rate since
2014.%" Ohio’s leadership reported that “there is cause to believe that these reforms have made
[their] prison[s] safer.”3%

5. South Carolina
South Carolina provided policies on entry into, activities in, and oversight of restricted
housing.®* To reduce the use of restricted housing, South Carolina’s Department of Corrections
(SCDC) adopted a Step-Down Program (SDP) “to create a pathway for offenders to ‘step down’
from the Restricted Housing Unit (RHU) to general population in a manner that maintains
public, staff, and offender safety, while also reducing their criminogenic risk factors.”**°
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Director Bryan Stirling provided materials tracking the number of prisoners in Restricted
Housing from 2012 to March of 2016. The total “lockup” numbers in 2012 were 1,691
(including 1,251 individuals described as non-mentally ill and 420 people termed “mentally ill”).
In March of 2016, the total number was 755, of which 266 were “mentally ill.”>*!

SCDC launched its Step-Down initiative at McCormick Correctional Institution in June
2015 and, by March of 2016, reported that the program had expanded to 17 of the state prison
system’s 26 facilities.®** SCDC explained that prisoners accepted into the Step-Down program
are divided into two categories: Intensive Management (IM) and Restrictive Management (RM).
IM prisoners were those with “the potential for extreme and deadly violence that have been a
threat to the physical safety of other inmates or staff at one time.”** RM prisoners, by contrast,
were individuals who were “continually” placed in restricted housing due to “poor adjustment in
general population” but who “do not pose a deadly threat to staff or inmates.”***

SCDC reported that prisoners in the IM program had to complete a minimum yearlong,
three-phase program before rejoining the general population.?* The program’s timeframe could
be extended if the individual had “disciplinary infractions or poor adjustment.”** Like most
step-down programs, prisoners received incremental privileges as they progressed. In the most
restrictive Phase I, prisoners were granted certain privileges, referred to as “Phase I incentives,”
which include out-of-cell time each day from 8:00 a.m. until 4:00 p.m.; lunch in the cafeteria
(breakfast and dinner were provided in-cell); and recreation time in the gym twice a week.**’

Phase | was designed to span at least three months, during which time prisoners were
required to participate in programming.®*® To advance to Phase II, prisoners could not be
involved in assaultive behavior during the time they were in Phase 1.* In Phase Il, incentives
included out-of-cell time from 8:00 a.m. to 6:00 p.m.; lunch and dinner in the cafeteria; and the
ability to have one visit per month even if on visitation restriction.**® To advance from Phase I,
prisoners were required to meet all Phase | requirements, complete an additional 90 days of
programming, demonstrate “openness to constructive feedback” and “[d]emonstrate management
and control of impulsive behavior.”*! Prisoners who successfully completed Phase Il could
move to Phase Ill. In Phase Il1, incentives included out-of-cell time from 5:30 a.m. to 8 p.m.; job
assignments outside of their dorm; all meals in the cafeteria; and two visits per month, if on
visitation restriction.®® After six months in Phase Ill, prisoners were to be considered for
placement in general population.®?

As South Carolina staff also explained, the Phase | incentives were automatic when a
prisoner entered the program; if a prisoner misbehaved repeatedly, that prisoner would be
required to repeat the first phase or be returned to restricted housing, and thereafter, be able to
start the step-down program again.

SCDC explained that the RM program was similar to the IM program, but ran for six
months rather than a year.*®* RM prisoners had more incentives earlier, more recreation time
each week, more visitation opportunities, and more out-of-cell opportunities.* For example, in
Phase I, incentives in the RM program included schooling for prisoners who did not have their
high school diploma, three visits per month, and job assignments.**®
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SCDC’s Step-Down Program also included educational programming. If accepted to the
SDP, prisoners were to be screened for completion of a GED or high school diploma. Prisoners
who had not obtained either were enrolled in education courses beginning in Phase 11l (IM) or
Phase 1l (RM).**" If prisoners had not completed educational requirements by the end of the
SDP, they continued their education upon return to general population.®*®

SCDC described its Step-Down Program as including a wide array of classes, such as art
and music, philosophy, creative writing, foreign languages, and some other life-skills programs,
as well as anger management, managing anxiety and depression, and budgeting for individuals
and families.*® Upon graduation from the Step-Down Program, prisoners had restrictions on
canteen, telephone, and visitation privileges lifted.**® Further, prisoners were given the option of
transferring to other programs within SCDC or remaining to become a facilitator for incoming
prisoners in the Step-Down Program.***

In terms of program administration, decisions on prisoner movement through the steps
were made by the SDP Review Team, which consisted of a Warden or his/her designee, the SDP
unit manager, the SDP caseworker, and a mental health counselor.?®* SCDC reported that for
prisoners who did not advance, the team informed them of what was required to do s0.>%

Further, if any prisoner was found to have committed a serious, major disciplinary
infraction or refused to participate in any part of the program, that prisoner could be returned to
the previous phase, as decided by the SDP Review Team. Consideration was given to time spent
in restricted housing, the reason the prisoner was originally placed in restricted housing, the
prisoner’s mental health status, his/her risk level, his/her willingness to participate in the
program, and the safety and security of staff and other prisoners.***

Issues of mental illness have been a part of the concerns of the SCDC, which on January
12, 2015, entered into a settlement with Protection and Advocacy for People with Disabilities,
Inc., and agreed to improve conditions for mentally ill prisoners incarcerated at the SCDC.>® In
2015, the Department agreed to seek $8.6 million in funding for three years to increase the
number of mental health personnel and to improve facilities. Some planned facility
improvements included adding a recreation yard to the Behavioral Management Unit, cordoning
off a Crisis Intervention Unit for prisoners arriving with or developing a condition that warrants
an immediate response, and adding cameras in cells for monitoring/surveillance.®® The
Department was also developing a program for screening and evaluating prisoners to identify
those in need of mental health care, as well as a training curriculum that included crisis-
intervention training for staff.*®’

The Step-Down Program operated in the context of the SCDC policies governing
restricted housing. For example, prisoners classified as “Level 1” Substantiated Security Risk
(SSR), who were permitted to exercise outside of cells five days a week, one hour per day,®
were to be “restrained according to their status; and “strip-searched prior to being removed from
their cell and at the conclusion of exercise,” for most levels.**® SCDC policy also encourages an
“in-cell exercise program”—providing directions on forms of exercise inside cells and to be
distributed to prisoners in any form of restricted housing.
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6. Utah

Utah revised its rationale for restricted housing in 2016, according to the Director of the
Division of Institutional Operations, Jerry Pope, who was charged by Executive Director Rollin
Cook to oversee changes but, prior to the adoption of its 2016 policy, Director Pope described,
restricted housing was a way to warehouse people whom the prison viewed as problems. In
contrast, Utah has changed that approach to limit the reasons for placement in restricted housing
and to develop a program for those placed in restricted housing to move back to the general
population as soon as possible. As Director Pope explained, this new approach was “the right
thing to do,” especially because most people in restricted housing would eventually be released
back into the community.*"

The 2016 policy, promulgated in January,®”* was finalized after consultation with the
American Civil Liberties Union of Utah (ACLU), the Disability Law Center of Utah, and Utah
Prisoners Advocate Network.>’> The 2016 policy statement explained that its purpose was to
provide the “procedure, rationale and guidelines for the management and operation of Restricted
Housing,” which was that “when circumstances make it necessary to place an inmate in
Restricted Housing that a structured, progressive program be available that creates an
opportunist% for an inmate to progress out of Restricted Housing to general population within 12
months.”

The policy’s “Vision Statement” described a commitment to “becoming industry leaders
in restricted housing management” that fostered “positive change.”*"* The “Mission Statement”
explained that the “team will provide inmates with opportunities for education, mental health,
programming, recreation, religious services, and visiting in a safe, secure, and cost-effective
environment,” that encouraged “transition to less restrictive housing through a structured and
progressive program.”” Director Pope reported that staff posted the Mission Statement and
Vision Statement on placards in each unit in order to raise and maintain awareness about changes
to restricted housing.*®

Central to the new policy was an individualized review of decisions to move people in
and out of restricted housing. This review also narrowed the criteria for placement in restricted
housing. To do so, the 2016 policy created an “Objective Review Panel” to conduct an initial
review of each individual placed in restricted housing.®’” Thereafter, a multi-disciplinary team
(the Placement/Advancement Review Board) was to have a weekly review of each person placed
in restricted housing to determine whether he or she met—and continued to meet—specified
criteria for restricted housing.*"®

The Placement/Advancement Review Board was initially planned to include several
correctional officials, including the Division Director, the Director of Inmate Placement
Programs, wardens, deputy wardens, and captains from the Central Utah Correctional
Facility and Utah State Prison, as well as a “qualified health professional,” a representative of the
ACLU, and a representative of the Utah Disability Law Center.”*”® Thereafter, the staff
determined that confidentiality concerns precluded the outside organizations from having
relevant information, and decided instead to conduct an “annual policy review” with those
organizations.**°
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The criteria for placement were revised to provide that the bases for placement in
restricted housing included, but were not limited to, “Security Threat Group activity,” “riot,”
“serious safety concerns,” and “involvement in a serious threat to life, property, staff or to the
orderly operation of a unit or facility.”®® The policy provided that if the
Placement/Advancement Review Board deemed that an individual was inappropriately housed in
restricted housing, the individual “shall be referred to his/her respective Offender Management
Review for reassessment and proper housing.”*®?

Further, under the 2016 policy, individuals placed in restricted housing were to have a
mental health assessment within 72 hours, and receive a review by the Placement/Advancement
Review Board within 10 days.*®*® Further, if a prisoner was found to have a serious mental
illness, that person “shall be moved to a mental health treatment unit.”%%*

As Director Pope reported to us, Utah’s first step was to complete an evaluation of every
prisoner in restricted housing. After that review, the Department concluded that many individuals
should be moved out or, for those with serious mental health needs, transferred to a mental health
unit. As of the fall of 2016, implementation was underway to provide for what has come to be
known as “ten and ten” in the mental health unit—210 hours of time out-of-cell for mental health
treatment and an additional 10 hours out-of-cell per week for other activities.

In addition to reviewing why a person was initially placed in restricted housing, Utah’s
2016 policy provided means, through its “Step-Up Tier Program,” for people to leave restricted
housing. As its title reflected, the policy was designed to return people to general population
within one year; it also allowed for an earlier return if an individual successfully completed the
steps earlier.®®

Under this policy, a prisoner in restricted housing was to begin at Tier 1, with a
“minimum of 5 hours out-of-cell each week,” as well as “in-cell programming, in-cell education,
volunteer work, . . . [and] individual mental health counseling.”*®® Further, prisoners “on Tier 1
with little or no contact with other individuals” were to be “monitored daily by medical staff and
at least once a week by mental health staff.”®’

After 45 days, a prisoner so confined could, after a review, be advanced to Tier 2, where
he or she would become eligible for two-cell recreation at 5-10 hours per week, as well as work
opportunities, “group education,” and “group programming.”**® After another review at 120
days, a prisoner could advance to Tier 3, in which “quad cell recreation” is permitted out-of-cell
for 10 to 14 hours per week.*®® Security desks were installed for education and group therapy,
and recreation center enclosures were also added to allow more time out-of-cell.**® The policy
permitted visiting and phone privileges based on a reward system, and provided that all visits be
conducted through a barrier.*** After another 150 days, another review could make a prisoner
eligible for a return to the general population.®*

The 2016 policy also included a provision that prioritized staff working in Restricted
Housing units for “Crisis Intervention Training.”*** Utah reported that all custody staff received
two hours of in-service training on restricted housing.*** In addition, Utah revised its data
collection system to track information on restricted housing. Those changes were underway as of
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this writing. The state’s Research and Planning Bureau was identifying metrics based on the
guiding principles of the new restricted housing policy in order to generate quarterly reports that
would help determine the effectiveness of the restricted housing program and provide bases for
modifying the program as well.>%*

Utah further explained that, had it answered the 2015 survey with data from the summer
of 2016, its numbers would have been different. Rather than 14% of its population in restricted
housing, 6% were in-cell for 22 hours or more (380 out of 6,112, of whom seven (1.6%) were
women). Further, 268 people were in-cell for 20-21 hours, resulting in a total of 648 or 10.6% of
the population confined in those settings.**® In addition, Utah had detailed information on the
demographics of the populations.®*’ In short, as a result of these substantive policy changes, the
number of prisoners in restricted housing dropped from 912 in the fall of 2015 to 380 in August,
2016, with another 268 prisoners in-cell for 20-21 hours.

VIIl. Reflecting on Efforts to Reduce Time-In-Cell

In the course of conducting this research and writing this Report, correctional
administrators repeatedly contacted us to discuss their efforts to reduce the numbers of persons
confined in restricted housing. In addition, many Directors stressed the efforts to shift from the
22 or more hours in-cell model to forms of restrictions that provided more time out-of-cell.
Indeed, as this Report was circulated in draft, system administrators sought us out to explain how
the numbers detailed were out of date, for they had succeeded in reducing restricted housing
prison populations from the levels described here.

These efforts reflect the profound shift that has occurred in the last few years, since
ASCA and Liman began this series of research projects. While once restricted housing was seen
as central to prison management, by 2016 many prison directors and organizations such as the
ACA and ASCA had defined restricted housing as a practice to use as little as possible for as
short a duration as possible. Moreover, the large numbers of people in restricted housing are
enduring conditions that are harmful not only to them, but also to staff and the communities to
which prisoners will return. Indeed, some prison administrators are “abolitionists,” in the sense
that they would—if they could—end solitary confinement and find methods to ensure that no
person remain for more than 15 days in 22-in-cell hours continuously.

Yet, as the data in this Report reflect, unraveling the practices of isolation requires
sustained work. This Report identified 67,442 prisoners in restricted housing and that number, as
noted at the outset, excludes most jails in the United States. Some 5,909 prisoners in 32
jurisdictions have been kept in-cell for 22 hours a day or more for three years or more. Yet the
Nelson Mandela Rules—formulated with input from U.S. correctional officials—call more than
15 days a form of prolonged isolation that should be understood as degrading and inhumane
treatment.

Moreover, a question emerges about why 22 hours or more should be definitional of
isolation. The question is whether a move to 21 (rather than 22) hours in-cell responds to
alleviate the harms of isolation. Equally important is the length of time a person is subjected to
isolating conditions, and how to assess the number of hours in-cell within the context of the
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length of time confined in that manner. How many hours in continual confinement in a cell for
how many days should be seen as impermissible? Moreover, prisoners may be held in their cells
for days (if not 15 consecutive days) for 22 hours or more. Further, in many systems, the small
amount of time out-of-cell that is permitted is spent in enclosed cubicles, sometimes without any
natural light.

In short, neither a shift to 21 hours nor time out-of-cell in very tight spaces responds to
the goals—expressed by ASCA, the ACA, among many others—of changing the conditions of
confinement in significant ways. Thus, at its core, the issue is whether—as the proposed 2016
Senate solitary confinement reform legislation reflects—the isolation denoted by solitary
confinement should be ended. Doing so would reflect that the separation of individuals to
promote safety and well-being need not be accompanied by deprivation of all opportunities for
social contact, education, programming, and other activities.

We return as we began—to the larger context. From the inception of this joint work by
ASCA and Liman, we have always understood that isolation ought not itself be understood “in
isolation.” Restricted housing practices are on a continuum with the placement of prisons in rural
settings, far from the homes of many of the prisoners and imposing difficulties in having both
able staff and volunteers, as well as regular visits by family members.

As the nation revisits its decades of over-incarceration, it must address restricted housing
in the context of prison policies and criminal justice practices in general. This Report makes
plain that correctional leaders in many jurisdictions are reconsidering their own systems, and
joining with prisoners, their families, advocates, and members of all branches of government, the
academy, and many others—who are seeking to achieve lasting changes in the use of
incarceration itself.
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RH-0029.
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Standards 2016, 4-RH-0032. The ACA also now recommends that detention facilities “attempt to ensure
offenders are not released directly into the community from Restrictive Housing” and take precautions
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law enforcement. Id., ACA Restrictive Housing Standards 2016, 4-RH-0030.
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the analysis argued that the population was as harmed as were prisoners held in “routine incarceration.”
Id. The paper argued that a lack of data on prisoners in general and on individuals’ mental and physical
health before incarceration, as well as questions about how to measure over-reporting and under-reporting
of injuries, hampered the ability to identify particular harms (if imposed) by restricted housing. Id.

% Andrea D. Lyon & Mark D. Cunningham, “Reason Not the Need”’: Does the Lack of Compelling State
Interest in Maintaining a Separate Death Row Make It Unlawful?, 33 AM. J. CRIM. L. 1, 4-5 (2005); see
also Mark D. Cunningham, Thomas J. Reidy & Jon R. Sorensen, Wasted Resources and Gratuitous
Suffering: The Failure of a Security Rationale for Death Row, 22 PSycHOL. PuB. PoL’Y & L. 185 (2016);
Marah Stith McLeod, Does the Death Penalty Require Death Row? The Harm of Legislative Silence, 77
OHIO STATE L.J. 525 (2016). See also Celina Aldape, Ryan Cooper, Katie Haas, April Hu, Jessica
Hunter, Johanna Kalb, Shelle Shimizu & Judith Resnik, Rethinking “Death Row’’: Variations in the
Housing of Individuals Sentenced to Death, YALE LAW SCHOOL ARTHUR LIMAN PUBLIC INTEREST
PROGRAM (July 2016). That report discussed the experiences in three jurisdictions where individuals
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sentenced to death row were not housed in isolation but placed either in a separated but shared area with
others who had capital sentences or with other prisoners.

% See, e.g, Burke Butler, Matthew Simpson & Rebecca L. Robertson, A Solitary Failure: The Waste, Cost
and Harm of Solitary Confinement, ACLU of TEX. (2015), http://www.aclutx.org/2015/02/05/a-solitary-
failure; Boxed In: The True Cost of Extreme Isolation in New York’s Prisons, N.Y. CIvIL LIBERTIES
UNION (2012), http://www.nyclu.org/files/publications/nyclu_boxedin_final.pdf.

87 Joseph Shapiro & Christine Thompson, The Deadly Consequences of Solitary with a Cellmate, THE
MARSHALL PROJECT (March 24, 2016), https://www.themarshallproject.org/2016/03/24/the-deadly-
consequences-of-solitary-with-a-cellmate#; Joseph Shapiro & Christine Thompson, Doubling Up
Prisoners in ‘Solitary’ Creates Deadly Consequences, NATIONAL PUBLIC RADIO (March 24, 2016),
http://www.npr.org/2016/03/24/470824303/doubling-up-prisoners-in-solitary-creates-deadly-consequences.

%8 See Martin Horn & Ann Jacobs, Solitary Confinement: Report on a Colloquium to Further a National
Consensus on Ending the Over-Use of Extreme Isolation in Prisons, JOHN JAY COLLEGE OF CRIM.
JUSTICE (2016) [hereinafter “Solitary Confinement Report 2016™].

d. at 1.
01d. at 30-33.

'S.B. 51, 217th Leg. Sess. (N.J. 2016), “An Act concerning restrictions on isolated confinement in
correctional facilities and supplementing Title 30 of the Revised Statutes,” 8 (4) (a) (9). The limit on
isolated confinement to no more than 15 consecutive days, and to no more than 20 days during any 60-
day period, does not apply during a facility-wide lock down. Id.

21d. at § 3.
1d. at 88 3, 4b.

™ H.B. 5417, 99th G.A. (Ill. 2016). The proposed bill would limit solitary confinement to no more than
five consecutive days and five total days during a 150-day period. The bill was introduced on February 9,
2016 and, as of October 2016, remained pending.

5. 1255, 189th Gen. Ct. (Mass. 2015). The bill was introduced on April 15, 2015 and accompanied a
study order in the Senate on June 23, 2016, when it was replaced by S.2362, which remained pending as
of October 2016.

® H.B. 7481, Jan. 2016 Leg. Sess. (R.l. 2016). The bill would limit solitary confinement to no more than
15 consecutive days, with no more than 20 days within a 60-day period. The bill was introduced on
February 5, 2016 and remained pending as of October 2016.

" Order Granting Final Approval of Class Action Settlement Agreement, Ashker v. Governor of
California, No. C09-05796 CW (N.D. Cal. Jan. 26, 2016), ECF No. 488.
http://www.clearinghouse.net/chDocs/public/PC-CA-0054-9001.pdf. The settlement imposed limits on
the amount of time that prisoners may be confined in the Security Housing Unit at Pelican Bay State
Prison, one of the state’s maximum security prisons; provided for review of prisoners then in security
housing units on the basis of gang affiliation within 12 months of the settlement agreement; and set forth
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a presumption that all prisoners detained in Security Housing Units for more than 10 years would be
moved into the general population. See also lan Lovett, California Agrees To Overhaul Use of Solitary
Confinement, N.Y. TIMES (Sept. 1, 2015), http://www.nytimes.com/2015/09/02/us/solitary-confinement-
california-prisons.html.
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No. 329. The court wrote, “Solitary confinement is a drastic and punitive designation, one that should be
used only as a last resort and for the shortest possible time to serve the penal purposes for which it is
designed.” The Settlement Agreement included reforms to limit the frequency and duration of solitary
confinement, including a detailed modification of the Department’s guidelines for restricted housing
sentencing aimed at limiting the length of restricted housing sentences, alternatives to restricted housing
programs designed to address causes of disciplinary issues, and increased opportunities for prisoners to
earn sentence reductions and lesser restricted housing sanctions.

The settlement also provided greater protections for vulnerable populations such as prisoners with
special needs, juvenile prisoners, and prisoners in need of substance abuse treatment, while continuing a
“presumption against restricted housing for pregnant inmates.” The settlement also mandated
improvements to the conditions of confinement in restricted housing, including the abolishment of the
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(Jan. 2016); see also Callous and Cruel: Use of Force Against Inmates with Mental Disabilities in US
Jails and Prisons, HUMAN RIGHTS WATCH (May 12, 2015),
https://www.hrw.org/report/2015/05/12/callous-and-cruel/use-force-against-inmates-mental-disabilities-
us-jails-and.

82 “pProlonged segregation of adult inmates with serious mental illness, with rare exceptions, should be
avoided due to the potential for harm to such inmates. If an inmate with serious mental illness is placed in
segregation, out-of-cell structured therapeutic activities (i.e., mental health/psychiatric treatment) in
appropriate programming space and adequate unstructured out-of-cell time should be permitted.
Correctional mental health authorities should work closely with administrative custody staff to maximize
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access to clinically indicated programming and recreation for these individuals.” Position Statement on
Segregation of Prisoners with Mental Illness, AMERICAN PSYCHIATRIC ASSOCIATION (Dec. 2012),
http://www.dhcs.ca.gov/services/MH/Documents/2013 04 AC_06¢c_APA ps2012 PrizSeg.pdf. See also
Solitary Confinement (Isolation), NATIONAL COMMISSION ON CORRECTIONAL HEALTH CARE (Apr. 2016)
[hereinafter NCCHC, Solitary Confinement] (stating that it is “well established that persons with mental
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Agrees to Major Improvements in Health Care, Crucial Limits on Solitary Confinement in Landmark
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Confinement Suit, SANTA FE NEwW MEXICAN (Dec. 23, 2015), http://www.santafenewmexican.com/news
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(Cal. Mar. 29, 2016, enacted August 25, 2016 and signed by the Governor September 27, 2016),
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under. Consent Judgment at 44, Nunez v. City of New York, No. 11-cv-5845 (S.D.N.Y. Oct. 21, 2015).
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to Ban Isolation for Inmates 21 and Younger, N.Y. TIMES (Jan. 13,
2015), http://www.nytimes.com/2015/01/14/nyregion/new-york-city-to-end-solitary-confinement-for-
inmates-21-and-under-at-rikers.html. However, in July 2016, the New York Times reported that the New
York City Department of Correction continued to hold 21-year-olds in solitary confinement. Michael
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Regard to Solitary Confinement of Detainees (2016), on behalf of Professor Juan E. Méndez, United
Nations Special Rapporteur on Torture and Other Cruel, Inhuman, or Degrading Treatment or
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138 1d. at 22.
39 1d. at 22.
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42 See Leann K. Bertsch, The History of Restricted Housing at the ND-DOCR (Mar. 15, 2016)
(unpublished manuscript).

3 In the original distribution of the survey, the only territory included was the District of Columbia.
When we presented a draft of the report at the 2016 ASCA summer meeting, the Virgin Islands requested
to participate. We then sent questionnaires to Guam and Puerto Rico, which are the other territories that
are members of ASCA; these jurisdictions did not respond.

144 See Appendix A, ASCA-Liman Survey of Extended Restricted Housing (Fall 2015).

145 For example, seven jurisdictions (Alabama, Arizona, Idaho, Kentucky, Massachusetts, Montana, and
Vermont) told us that, while they tracked whether prisoners were held in a cell for 22 hours per day or
more, they did not track the numbers of days for which a person was held under those conditions.
Vermont indicated that the changes to its database system made it difficult to retrieve this data but that
moving forward, it will be able to determine the length of days in-cell that average 22 hours per day.

In five of these seven (Alabama, Idaho, Kentucky, Montana, and Vermont), we included
responses with the caveat that numbers from these jurisdictions may include prisoners who were in-cell
for 22 or more hours a day but for less than 15 days. Responses from Arizona and Massachusetts to
guestions about prisoners’ length of stay enabled us to derive the number of individuals falling within the
22-hour/15-day definition.

14 For example, California reported that most of its segregated environments permitted prisoners at least
10 hours per week out-of-cell and distributed those 10 hours throughout the week such that several days a
week, prisoners were allowed more than three hours out-of-cell at a time. Therefore, on some days, these
prisoners were in-cell for less than 22 hours. California did not include prisoners in these units when
tallying the number in the category of 22 hours or more for 15 or more consecutive days. After exchanges
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with that state’s correctional staff, we have identified and grouped prisoners in categories that are detailed
in Table 3. See also infra note 177.

A few other states also raised questions about the definition while responding. lowa indicated that
it could not confirm that all of the prisoners included in its reported total number of prisoners in restricted
housing were in cells for 22 hours or more. Washington also said it could not confirm that the definition it
used matched the one that we provided. With these caveats, we included information as reported from
these states.

47 Time-In-Cell, supra note 2, at 14.
"% 1d. at 11.

149 At least one jurisdiction reported that it defined restricted housing as 22 hours or more in-cell for 30
days or more, rather than 15 days or more. Colorado stated:

“Although the submission of the survey applies the LIMAN-ASCA definition of ERH of
15 or more continuous days, Colorado’s definition of Extended Restricted Housing
matches that of ASCA-PBMS: Extended Restrictive Housing—Placement in housing that
separates the offender from contact with general population while restricting an
offender/inmate to his/her cell for 22 hours per day and for 30 days or longer for the safe
and secure operation of the facility. Colorado does not consider 15 days being the window
for extended restrictive housing. All offenders under policy and direction from executive
staff are required to be removed from disciplinary segregation or removal from population
by the 30th day, regardless of the reason for placement in the restrictive housing
environment. The only exceptions are those offenders that are placed in our Restrictive
Housing Maximum Security Status (formerly known as Administrative segregation).”

ASCA-Liman Survey: Colorado Follow-up Response, March 2016 at 8.

130 The United Nations Standard Minimum Rules for the Treatment of Prisoners which are, as noted,
known as the “Nelson Mandela Rules,” defined “prolonged solitary confinement” as the placement of
“prisoners for 22 hours or more a day without meaningful human contact” for “a time period in excess of
15 consecutive days.” Nelson Mandela Rules, supra note 121.

I Time-In-Cell, supra note 2, at 38.

152 Typically, prisons house sentenced prisoners, serving one year or more for a felony conviction, while
jails house pretrial detainees or people sentenced pursuant to misdemeanor convictions. However,
variation exists. For example, Louisiana reported that “nearly 18,000 state prisoners” were held in “local
jails in Louisiana” (and that the state did “not have access to specific numbers” of those prisoners held in
restricted housing.) Conversely, some states such as Rhode Island operate unified systems, which include
both jails and prisons. The numbers that California Department of Corrections and Rehabilitation
provided were for prisons only. California’s Realignment policy has expanded the number of people held
in county jails rather than in state prisons.

153 We asked: Please indicate the facilities for which you have data on the use of Extended Restricted

Housing (check all that apply). We did not define “types of facilities” but provided the list included in
Table 1 and a category of “Other” where responders could specify any other type of facility.
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>4 According to the website of the Department of Corrections for the District of the Columbia, the
majority of male inmates housed in the D.C. jail “are awaiting adjudication of cases or are sentenced for
misdemeanor  offenses.”  Correctional  Facilities, D.C. DEPARTMENT OF CORRECTIONS,
http://doc.dc.gov/page/correctional-facilities. Individuals convicted in D.C. and serving longer sentences
are housed at the Correctional Treatment Facility, a private facility operated by the Corrections
Corporation of America that is an annex to the jail, while sentenced felons are transferred to the Federal
Bureau of Prisons. Id.

%% Those 12 jurisdictions were Connecticut, Delaware, the District of Columbia, Hawaii, Idaho, Kansas,
Louisiana, Mississippi, Rhode Island, Vermont, the Virgin Islands, and the Federal Bureau of Prisons.
Vermont indicated that it operates a combination of prisons for sentenced prisoners and jails for detainees,
in which offenders are housed jointly.

156 As discussed, Louisiana data were not included in this number; in August of 2016 that jurisdiction
obtained information on the number of prisoners in restrictive housing in local jails, but in response to the
survey as noted in the fall of 2015, Louisiana replied that it did not collect such information routinely.

157 \We did not define control.

%8 Those seven jurisdictions that had restrictive housing data on the jails in their correctional system were
Connecticut, Delaware, District of Columbia, Hawaii, Idaho, Vermont, and the Virgin Islands. Vermont
reported that information on restricted housing prior to 2016 was limited, but that it was making changes
and would be better able to provide more detailed information about restricted housing in the future. In
the meantime, Vermont reported that it was maintaining and aggregating manual reports.

In the follow-up exchanges in the summer of 2016, Louisiana reported that it housed some 18,000
prisoners in state jails and that it had done a special audit in the summer of 2016, and identified 314
people in restricted housing as of that date. Louisiana also indicated that it did not control conditions in
jails but that if its prisoners were in need of restricted housing conditions, those prisoners would be
returned to the state prisons.

%9 These jurisdictions were Arizona, Kansas, North Carolina, and the Federal Bureau of Prisons. The
Federal Bureau of Prisons reported that juveniles are housed in a special facility that is a “community
contract facility,” which is not a prison. According to the Federal Bureau of Prisons website, 58 juveniles
are housed in this facility. Generate Inmate Population reports, FEDERAL BUREAU OF PRISONS,
https://www.bop.gov/about/statistics/population_statistics.jsp. The Federal Bureau of Prisons did not
provide information on the use of restricted housing in its juvenile facilities. The other three jurisdictions
with juvenile facilities did.

Section VI of this Report discusses in greater detail the number of individuals under the age of 18
reported to be held in restricted housing. The number of juveniles held in restricted housing reported by
Arizona, Kansas, and North Carolina in that section reflect the total number in both juvenile and adult
correctional facilities, while other jurisdictions’ reported totals do not include juvenile facilities.

10 Those seven jurisdictions reporting separate facilities for the mentally ill were Arizona, California,
Colorado, Kansas, Texas, Wisconsin, and the Virgin Islands. Both Montana and the Federal Bureau of
Prisons have special units within facilities for mentally ill and for death-sentenced prisoners. The majority
of federal death-sentenced prisoners are housed at Terre Haute USP, a high security penitentiary. Find an
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Inmate, FEDERAL BUREAU OF PRISONS, https://www.bop.gov/inmateloc. Arizona and Oklahoma also
reported specialized facilities for death-sentenced prisoners.

161 Examples of “other” types of facilities that jurisdictions reported include county correctional facilities,
jail contracting facilities, medical facilities, and transitional work programs.

82 Eor information on juvenile facilities, see Sarah Hockenberry, Juveniles in Residential Placement,
2013, JUVENILE  JUSTICE  STATISTICS  NATIONAL  REPORT  SERIES (May  2016),
http://www.ojjdp.gov/pubs/249507.pdf. For information on the use of restricted housing in juvenile
facilities, see Growing Up Locked Down: Youth in Solitary Confinement in Jails and Prisons Across the
United States, HUMAN RIGHTS WATCH & ACLU (2012),
https://www.aclu.org/sites/default/files/field_document/us1012webwcover.pdf.

183 See DOJ RESTRICTIVE HOUSING 2016 REPORT, supra note 26, at 3. That report “define[d] ‘restrictive
housing’ as any type of detention that involves three basic elements: removal from the general inmate
population, whether voluntary or involuntary; placement in a locked room or cell, whether alone or with
another inmate; and inability to leave the room or cell for the vast majority of the day, typically 22 hours
or more.” Id.

184 Due to the way we phrased the survey question, we did not obtain information about how many of
these prisoners had bunkmates and how many were alone in a double cell. Nor did we gather information
on the sizes and conditions of the double cells in any given jurisdiction as compared with the sizes and
conditions of single cells. For articles on the practice of double-celling, see supra note 67.

185 Arkansas, Rhode Island, and West Virginia did not provide information about the number of prisoners
in restricted housing. Nevada provided information that was facility-specific; that information is not
included in this section because the answers to sub-numbers for each facility did not match the total for
that facility.

As noted earlier, Rhode Island gave us the following clarification about its data: “Currently the
structure of our data systems does not allow for us to extract data on the Restrictive Housing population
in an aggregate manner. In some cases, this data is tracked manually which allows us to determine the
status of individual inmates, but makes it impossible to aggregate data on all inmates in this status.
Therefore we are unable to provide data on our restrictive housing population at this time. RIDOC is
working to rectify this problem but it requires significant IT programming changes which will take some
time to complete.”

186 According to the Bureau of Justice Statistics (BJS), the five jurisdictions not included in our data for
this section accounted for 42,908 prisoners, or 2.7% of the total custodial population in the United States
in 2014. E. Ann Carson, Prisoners in 2014, BUREAU OF JUSTICE STATISTICS 3 Thl.2 (Sept. 2015),
http://www.bjs.gov/content/pub/pdf/p14.pdf. Specifically, Arkansas housed 17,874 prisoners; Rhode
Island housed 3,359 prisoners; West Virginia had 6,896 prisoners; Nevada housed 12,537 prisoners; and
Maine housed 2,242 prisoners. Id. Additionally, the four territories not included in our data for this
section accounted for 13,468 prisoners. Id. at 32 app. tbl.7. Specifically, American Samoa housed 212
prisoners; Guam housed 754 prisoners; the Commonwealth of the Northern Mariana Islands housed 175
prisoners; and Puerto Rico housed 12, 327 prisoners. Id.

187 |d. at 3 thl.2. The most recent available BJS data, as of October 2016, were gathered in 2014; our
survey asked about total custodial and restricted housing populations as of the fall of 2015.
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1%8 The total custodial population of the 52 responding jurisdictions rises to 1,470,687 if we include the
nearly 18,000 state prisoners that Louisiana, as noted, asked that we count, although they were held in
jails. We have separately noted this request and incorporated it in several parts with the caveat that
Louisiana did not regularly track information on the use of restricted housing in the parish jails over
which it had no direct control.

189 Hawaii reported a total of 4,200 prisoners in-state, and an additional 1,388 prisoners out-of-state. The
out-of-state prisoners were not included in this report, as Hawaii did not provide information on restricted
housing for its out-of-state prison population.

170 See supra note 165.

71 Alabama indicated that it was unable to provide restricted housing data for privately-contracted
facilities, which accounted for 735 prisoners. Thus, Alabama reported a total custodial population of
25,284 prisoners, but a total of 24,549 prisoners in facilities for which the state could provide data in
response to the survey. California reported a total custodial population of 128,164 prisoners, but a total of
117,171 prisoners for which it could provide data. Delaware stated that it was unable to provide restricted
housing data for “detentioners,” which it defined as individuals detained while awaiting sentencing;
Delaware reported a total custodial population of 5,824 prisoners, but a total of 4,342 prisoners for which
it could provide data.

Louisiana indicated in the fall of 2015 that it was unable to provide restricted housing data for
prisoners housed in local jails, which accounted for almost 18,000 prisoners. Thus, Louisiana reported a
total custodial population of 36,511 prisoners, and a total of 18,515 prisoners for which it could provide
data. As noted above, in the late summer of 2016, Louisiana conducted an audit and identified 314
prisoners in those local jails that were in restricted housing, and asked that we assume the same number of
people were held in restricted housing in the fall of 2015 and include that number in the percentage
calculation. Utah likewise reached out to us in the late summer of 2016. Utah provided updated
information for the summer of 2016 because it had revised its policies to change the way placements in
restricted housing were made and to review those so confined. We describe these changes in Part VII; we
also have added a second bar in Chart 1 for Louisiana to reflect different denominators and for Utah to
reflect the decline in numbers. See also infra note 178.

Wisconsin indicated that it was unable to provide restricted housing data for prisoners in mental
health facilities or minimum-security correctional centers. Thus, Wisconsin reported a total custodial
population of 22,965 prisoners and a total of 20,535 prisoners for which it could provide data. The
Federal Bureau of Prisons stated that the total custodial population included prisoners housed in
“community corrections” facilities, such as halfway houses and home confinement. Excluding these
facilities, BOP reported a total custodial population of 205,508 prisoners, but a total of 189,181 prisoners
for which restricted housing data would be relevant.

Arkansas, Rhode Island, West Virginia, and Nevada are not included in Table 2 and Chart 1. See
note 165, supra. For instance, as noted there, Rhode Island gave us the following clarification about its
data: “Currently the structure of our data systems does not allow for us to extract data on the Restrictive
Housing population in an aggregate manner. In some cases, this data is tracked manually which allows us
to determine the status of individual inmates, but makes it impossible to aggregate data on all inmates in
this status. Therefore we are unable to provide data on our restrictive housing population at this time.
RIDOC is working to rectify this problem but it requires significant IT programming changes which will
take some time to complete.”
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In addition, some jurisdictions provided answers to a few questions that did not match up
completely with others, and hence there are minor variations between this section and discussions of other
guestions in the survey. In two states, the number provided for the total restricted housing population and
the numbers provided regarding demographic composition differed slightly. Alaska reported 352
prisoners in restricted housing when asked for the total restricted housing population, but in response to
later questions about the demographic composition and length of time spent by prisoners in restricted
housing, Alaska provided numbers that totaled to 355 prisoners. Kentucky reported 487 prisoners in
restricted housing when asked for the total restricted housing population; in response to demographic
questions, Kentucky provided numbers that totaled more than 100 less—382 prisoners. Montana also
presented a difference in the total numbers and the demographic composition, but indicated that seven
prisoners were housed in “off-site” detention, for which the jurisdiction was unable to provide
demographic data. We included the data as reported for each segment, and we flagged these limitations
throughout.

72 |n September of 2016, the California Department of Corrections and Rehabilitation (CDCR) corrected
this number from 1,079 to 1,104 prisoners in restricted housing as of September 30, 2015. CDCR also
reported that as of August of 2016, the number had decreased to 427 prisoners. In addition to these 1,104
prisoners who were held in-cell for 22 or more hours for 15 consecutive days or more, California held
7,225 prisoners in other types of segregated housing. These prisoners are counted in Table 3 in response
to our question for the numbers of prisoners held between 16-19 and 20-21 hours.

13 Colorado reported using “restricted housing” to describe prisoners housed under two conditions, which
were formerly known as punitive segregation and administrative segregation; prisoners in both conditions
are included in its restricted housing number. Colorado reported that more than 50 of the prisoners in its
total number of prisoners in restricted housing referred to those in punitive segregation, which meant that
such individuals were held for a maximum of 15 to 30 days.

7% As noted, Utah provided updated information reflecting policy changes that went into effect in 2016.
Thus, it gave new data on its total custodial population and on its new rules aimed at lowering the number
of prisoners held in-cell for 22 hours or more.

> As noted for Table 2, in the summer of 2016, Louisiana requested that the numbers and percent be
recalculated because the denominator should include prisoners held in local jails — which were not
directly under the control of the state level department. Earlier, Louisiana had noted that about 18,000
people were in held in local jails and also noted that the state did not have information on the numbers in
those jails held in restricted housing. Thus, we have retained the original data from the fall and have as
well, at the request of the jurisdiction, also revised the equation through adding a second bar to include
the nearly 18,000 people held in the summer of August 2016 in jails, as well as the 314 prisoners that the
state identified as in restricted housing through a special audit of those jails in August 2016.

Utah likewise reached out to us and provided updated information for the summer of 2016
because it had revised its policies to change the way placements in restricted housing were made and to
review those so confined. We describe these changes in Part VII; also added is a second bar for Utah to
reflect how the numbers decreased.

176 Alabama, Arizona, Arkansas, Delaware, Florida, Georgia, Illinois, Kentucky, Minnesota, Nevada,
Ohio, Rhode Island, South Carolina, Tennessee, Vermont, West Virginia, Wisconsin, and the Federal
Bureau of Prisons participated in the survey, but are not included in Table 2 and Chart 2 because they did
not provide information about the number of prisoners in-cell for 16-19 or for 20-21 hours. As noted
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earlier in footnote 165, Rhode Island gave us the following clarification about their data: “Currently the
structure of our data systems does not allow for us to extract data on the Restrictive Housing population
in an aggregate manner. In some cases, this data is tracked manually which allows us to determine the
status of individual inmates, but makes it impossible to aggregate data on all inmates in this status.
Therefore we are unable to provide data on our restrictive housing population at this time. RIDOC is
working to rectify this problem but it requires significant IT programming changes which will take some
time to complete.”

lowa is included because it reported numbers for those in-cell from 20-21 hours; lowa later
indicated that it was unable to confirm that the numbers it provided for restricted housing were limited to
prisoners who had been in-cell for more than 22 hours per day.

77 california informed us that it had a total of 8,329 prisoners in its eight forms of segregated housing.
These eight forms include the Administrative Segregation Unit, “Condemned” Housing, Enhanced
Outpatient Program ASU Hub, Long-Term Restricted Housing, Non-Disciplinary Segregation Unit,
Psychiatric Services Unit, Security Housing Unit, Security Housing Unit at Pelican Bay State Prison, and
Short-Term Restricted Housing. Of these, the 1,104 prisoners in the Security Housing Unit at Pelican Bay
State Prison meet our definition of restricted housing. The 597 prisoners categorized as “condemned” are
housed in two forms of housing, Grade A and Grade B. The history of Pelican Bay State Prison is detailed
in Keramet Reiter, 23/7: PELICAN BAY PRISON AND THE RISE OF LONG-TERM SOLITARY CONFINEMENT
(2016)

Using definitions of housing categories provided by the California Department of Corrections and
Rehabilitation (CDCR), prisoners in Grade A housing would fall under the 16-19 hours category. In
Grade B housing, some prisoners would fall under the 16-19 hours category while others would fall under
the 20-21 hours category. Because CDCR did not provide a breakdown of how many of the 597
condemned prisoners were in each grade, we included all 597 prisoners in the 16-19 hours per day
category. We included the 6,628 prisoners in the remaining six forms of housing in the 20-21 hours
category. In some of these forms of housing, prisoners are held in-cell for 22 or more hours a day at least
some days of the week. For example, in the Administrative Segregation Unit, Non-Disciplinary
Segregation Unit, and Security Housing Unit (not in Pelican Bay), CDCR reported: “Inmates . . . are
offered a minimum of 10 hours of outside exercise per week. The 10 hours of outside exercise are
distributed throughout the week such that at least three days a week, inmates are allowed more than three
hours out-of-cell at a time.” Thus, during the remaining days of the week, the prisoners in these housing
units may be in-cell for 22 or more hours a day.

178 As noted, we reflected how Utah’s numbers would have looked, were data reported as of the summer
of 2016, in Table 2 and in Chart 1. Here and elsewhere in this Report, we note the efforts Utah has
undertaken to make changes. Utah informed us that as of the summer of 2016, it had 380 people in-cell
for 22 hours or more, 268 in-cell for 20-21 hours, and 648 people in-cell for 16-24 hours, for a total of
10.6% (of the 6,112 prisoners in its total custodial population at the time) in restricted housing.

1% Maine, Georgia, and New Hampshire did not respond to the question of whether they regularly gather
information on length-of-stay in restricted housing.

180 1n responding to whether it regularly tracked the amount of time that prisoners spend in restricted

housing, the Federal Bureau of Prisons stated that it keeps monthly reports, and that “[t]here is a
publication that tracks aggregate reports at the individual facility level. They can compile this type of data
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and did for the data in this report, but this is not something they regularly do." ASCA-Liman Survey:
Federal Bureau of Prisons Follow-up Response, May 2016 at 9.

181 Oregon and Wisconsin indicated that they planned to begin regularly tracking the amount of time that
prisoners spend in restricted housing. Further, as noted earlier, Rhode Island asked we provide the
clarification that: “Currently the structure of our data systems does not allow for us to extract data on the
Restrictive Housing population in an aggregate manner. In some cases, this data is tracked manually
which allows us to determine the status of individual inmates, but makes it impossible to aggregate data
on all inmates in this status. Therefore, we are unable to provide data on our restrictive housing
population at this time. RIDOC is working to rectify this problem but it requires significant IT
programming changes which will take some time to complete.”

182 New Mexico and Nevada provided numbers of people who spent various periods of time in restricted
housing, but we did not report these numbers due to inconsistencies in the information provided. Ten
states did not provide numbers on the amount of time that prisoners spent in restricted housing: Alabama,
Arkansas, Georgia, Illinois, Maine, Michigan, Missouri, New Hampshire, Rhode Island, and West
Virginia.

183 Of the 17 jurisdictions that did not regularly track length-of-stay data, the following nine jurisdictions
did provide length-of-stay data based on a specific review in Fall, 2015: Alaska, Florida, Delaware,
Louisiana, Nebraska, Oklahoma, Oregon, Pennsylvania, and Wisconsin. All 34 jurisdictions that did
regularly track length-of-stay data, provided length-of-stay data for Fall, 2015, but one of those
jurisdictions (New Mexico) is not reported here due to different kinds of information inconsistencies.

184 The total number of prisoners (355) that Alaska reported to be in restricted housing was greater than
the number of prisoners (352) for which Alaska provided length-of-stay data.

185 The numbers reported here for California included only prisoners housed in Security Housing Units in
Pelican Bay State Prison and did not include prisoners housed in other types of segregation. See supra
note 177. Further, the total number of prisoners (1,104) that California reported to be in the Security
Housing Unit in Pelican Bay was greater than the number of prisoners (1,073) for which California
reported length-of-stay data. See supra note 172.

18 The total number of prisoners (128) that Connecticut reported to be in restricted housing was greater
than the total number of prisoners (121) for which Connecticut reported length-of-stay data. The
difference was likely due to the fact that Connecticut reported length-of-stay data for male prisoners in
restricted housing and not for female prisoners in restricted housing.

87 The total number of prisoners (404) that Idaho reported to be in restricted housing was larger than the
total number of prisoners (275) for which Idaho provided length-of-stay data.

188 As noted, Louisiana reported that it had begun keeping length-of-stay information in May 2012, and
thus information was not available for prisoners held in restricted housing for more than three years.
Further, the total number of prisoners (2,689) that Louisiana reported to be in restricted housing was
larger than the total number of prisoners (2,185) for which Louisiana provided length-of-stay data.

189 The total number of prisoners (235) that Massachusetts reported to be in restricted housing was greater
than the total number of prisoners (220) for which Massachusetts provided length-of-stay data.
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199 The total number of prisoners (622) that Minnesota reported to be in restricted housing was larger than
the total number of prisoners (567) for which Minnesota provided length-of-stay data. Minnesota
provided length-of-stay information for only those prisoners held in disciplinary segregation and reported
that length-of-stay data for administrative segregation was not available electronically.

%1 The total number of prisoners (134) that Montana reported to be in restricted housing was greater than
the total number of prisoners (90) for which Montana provided length-of-stay data. Montana reported that
it could not provide information on prisoners held in “off-site” facilities.

192 New York provided the number of people who were in restricted housing for zero days up to 30 days
(rather than 15 up to 30 days), and the number of people who were in restricted housing for three years or
more (rather than distinct categories for three up to six years, and for six years or more). Further, the
numbers provided by New York for length of stay excluded 368 prisoners, whom the state reported were
kept in separate “Keep Lock” units for which it reported that it could not retrieve length-of-stay data.

193 The total number of prisoners (1,374) that Ohio reported to be in restricted housing was greater than
the total number of prisoners (1,140) for which Ohio had length-of-stay data. Ohio added explanations
about its reported numbers, including that it had excluded data from the Offender Tracking System used
by the state due to its concern about accuracy. Ohio also reported that it did not house prisoners in
protective custody in restricted housing and that it did not have “disciplinary custody.” Instead Ohio
provided data from its Local Control Units for the disciplinary custody section; those units were “a form
of extended restricted housing which may be used for disciplinary or pre-transfer detention to a higher
security level when the inmate’s continued presence in general population is likely to disrupt orderly
operations.” See ASCA-Liman Survey: Ohio Follow-up Response, November 4, 2015 at 4.

% The total number of prisoners (1,768) that Tennessee reported to be in restricted housing was greater
than the total number of prisoners for which Tennessee reported it had length-of-stay data (1,774).

1% The total number of prisoners (106) that Vermont reported to be in restricted housing was greater than
the total number of prisoners (22) for which Vermont reported it had length-of-stay data.

19 «“Other” was a category that jurisdictions noted and had varied responses to what it referenced. In
several jurisdictions, “Other” referred to maximum security units or death row. In Florida, “Other”
referred to Close Management I, Close Management IlI, Maximum Management, and Death Row. In
Louisiana, “Other” referred to Death Row and Medical Segregation. In Montana, “Other” referenced
Maximum Security. In Nebraska, “Other” was noted for prisoners sentenced to death. In Oklahoma,
“Other” referred to death-sentenced prisoners. In Washington, “Other” referred to “max custody”
prisoners.

In addition, “Other” was used for special housing units, specific administrative segregation units,
or special handling units for safety and security concerns. For the Federal Bureau of Prisons, “Other”
referred to Florence ADMAX and SMU Units. In Indiana, “Other” referred to Department Wide
Administrative Segregation. In Oregon, “Other” referred to the Intensive Management Unit, the
Behavioral Housing Unit, and the Special Housing Unit. In Texas, “Other” referred to a Special Housing
Unit at the women’s prison that combined administrative segregation, the behavioral management unit,
and an intensive management unit. In the District of Columbia, “Other” referred to High Profile, Total
Separation, Special Handling, and Risk of Abusiveness. In New Jersey, “Other” referred to MCU and
Rule 30 prisoners. Rule 30 prisoners are prisoners from county jails transferred to State Correctional
Facilities due to medical or security reasons. In Pennsylvania, “Other” referred to an Intensive
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Management Unit, a maximum-custody program unit that housed prisoners who have demonstrated
behaviors that present serious management concerns. In New York, “Other” referred to pending
protective custody, pending disciplinary hearing, special watches (contraband and/or mental health), and
pending investigation. In Virginia, “Other” referred to intensive management and special management. In
Wisconsin, “Other” referred to Temporary Lock-up and controlled separation. In Wyoming, “Other”
referred to the Reintegration Program.

97 The 37 jurisdictions that provided length of stay data by type of custody were: Alaska, California,
Colorado, Connecticut, District of Columbia, Florida, Hawaii, Idaho, Indiana, lowa, Kansas, Louisiana,
Maryland, Massachusetts, Minnesota, Mississippi, Montana, Nebraska, New Jersey, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota,
Tennessee, Texas, Vermont, Virginia, Washington, Wisconsin, Wyoming, Federal Bureau of Prisons, and
the Virgin Islands.

1% The percentage of men held in restricted housing in Louisiana was calculated from the data that
Louisiana provided in the fall of 2015. The information provided subsequently by Louisiana in the
summer of 2016 did not include data delineating populations by gender.

99 The total custodial population (male and female) of 4,727 provided by Hawaii described in this section
did not match the total custodial population of 4,200 provided by Hawaii for other sections of this report.

20 For Chart 5 and Table 5, the “Total” category was calculated by adding the numbers for the total
population in restricted housing in all of the responding jurisdictions and dividing that by the numbers for
the total custodial population added together from all of the responding jurisdictions. Thus, this number is
the percentage of the total prisoners in all 43 responding jurisdictions who were in restricted housing.

1 The data provided in Table 5 require explanation. Some jurisdictions provided numbers for the total
custodial population in response to the questions on demographic information that were not consistent
with numbers provided in other segments. Other jurisdictions included individuals relying on a somewhat
different definition of restricted housing.

Specifically, the total custodial population (male and female) of 17,749 provided by New Jersey
in response to the questions on demographic information did not match the total custodial population
provided by New Jersey for other sections of this report. The same was true for Hawaii. See supra note
199. Additionally, both Arizona and Massachusetts reported that they could not provide race and ethnicity
data based on the restricted housing definition of the survey, which asked about prisoners in cells for 22
hours or more a day for more than 15 continuous days. The data these two jurisdictions provided on race
and ethnicity included individuals housed in-cell for 22 hours or more per day, some of whom may have
been held in restricted housing for less than 15 days. In terms of age, California did not provide data
about prisoners under the age of 18 in their numbers for the total custodial population and in the restricted
housing population.

202 \We discuss only jurisdictions that reported at least one woman in restricted housing. Thus, for
example, California was not listed because it reported it had no women in-cell for 22 hours or more for 15
consecutive days or more. California reported that it held 186 women in-cell for 20-21 hours.

2% The data about the number of women in restricted housing in Louisiana comes from data that
Louisiana provided in the fall of 2015, which included gender delineations. Once again, these data are
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from materials focused on prisons provided by Louisiana, as the data given in the summer of 2016 about
state prisoners housed in jails did not delineate the numbers by gender.

204 As noted for the purposes of Chart and Table 6, we included only jurisdictions that reported a non-zero
number of women in restricted housing.

2% The survey did not define the “Other” category, but jurisdictions were asked to specify what they
included, and often listed in the “Other” category were Alaskan Native, Hawaiian, Native American,
Pacific Islander, as well as a description of “Unknown.”

206 Alabama was not included for the Hispanic category for men because it did not use Hispanic as a
category for tracking individuals.

207 Alabama was not included for the Hispanic category for women because it did not use Hispanic as a
category for tracking individuals.

2% This list is not an exhaustive list of the vulnerable populations in prison. For example, there are also
elderly prisoners, prisoners with mental or physical disabilities, prisoners with serious medical conditions,
and prisoners with auditory or visual impairments.

29 See Madrid v. Gomez, 889 F. Supp. 1146, 1265 (N.D. Cal. 1995) (“[P]lacing [certain mentally ill
prisoners] in the SHU [or solitary] is the mental equivalent of putting an asthmatic in a place with little air
to breathe. The risk is high enough, and the consequences severe enough, that we have no hesitancy in
finding that the risk is plainly unreasonable.”) (internal quotations omitted). More recently, Justice
Kennedy discussed the literature on solitary confinement causing mental illness. See Davis v. Ayala, 135
S. Ct. 2187, 2208-2210 (2015) (Kennedy, J., concurring).

219 DOJ RESTRICTIVE HOUSING 2016 REPORT, supra note 26, at 46.

211 See COLO. REV. STAT. ANN. § 17-1-113.8(1) (West 2015); MASS. GEN. LAWS ANN. ch. 127 § 39A(b)
(West 2015). See also Settlement Agreement, Disability Rights Network of Pennsylvania v. Wetzel, No.
1:13-CV-00635 (M.D. Pa. Jan. 5, 2015).

212 gee ACA Restrictive Housing Standards 2016, supra note 48.

?31d., ACA Restrictive Housing Standards 2016, 4-RH-0031; id., Standard 4-ALDF-RH-028.

214 1d., ACA Restrictive Housing Standards 2016, 4-RH-0010.

215 |d

21%1d., ACA Restrictive Housing Standards 2016, 4-ALDF-RH-0029

21" DOJ RESTRICTIVE HOUSING 2016 REPORT, supra note 26, at 99-101.

218 The five jurisdictions that provided data about prisoners with “serious mental illness” but did not

include a definition of “serious mental illness” were Idaho, New Mexico, North Carolina, the Virgin
Islands, and Washington.
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2% Georgia, Hawaii, Montana, New Hampshire, Rhode Island, West Virginia, and the Federal Bureau of
Prisons were the seven jurisdictions that provided a definition of “serious mental health issue” but did not
provide data on mentally ill prisoners. Illinois and Massachusetts each provided a total number of
prisoners with serious mental health issues, but did not provide data on prisoners with serious mental
health issues by race. Rhode Island provided the total number of male and female prisoners with serious
mental health issues, but did not provide numbers of prisoners with serious mental health issues by race
or provide data on the number of prisoners with serious mental health issues in restricted housing. As
noted earlier, Rhode Island asked us to note: “Currently the structure of our data systems does not allow
for us to extract data on the Restrictive Housing population in an aggregate manner. In some cases, this
data is tracked manually which allows us to determine the status of individual inmates, but makes it
impossible to aggregate data on all inmates in this status. Therefore, we are unable to provide data on our
restrictive housing population at this time. RIDOC is working to rectify this problem but it requires
significant IT programming changes which will take some time to complete.”

220 The American Psychiatric Association updated the Diagnostic and Statistical Manual (DSM) in 2013
and published DSM-5 to replace DSM-4. Some of the language in the DSM-4 was changed, and some
terms were no longer used in DSM-5.

As noted, our survey did not specify a definition of serious mental illness. In response to our
question asking for each jurisdiction’s own definition of a “serious mental health issue,” some
jurisdictions referenced DSM-4 and others DSM-5. Specifically, the District of Columbia, Pennsylvania,
and South Dakota referred to DSM-4, and Kentucky, Maryland, Massachusetts, and Nebraska referred to
DSM-5. A few jurisdictions (Colorado, Illinois, Montana, New York, Ohio, Tennessee, and Utah)
mentioned “DSM” but did not specify an edition. The remaining jurisdictions that reported definitions did
not refer directly to the DSM.

221 Jurisdictions were excluded from Table 15 (Male Prisoners with a Serious Mental Health Issue) and
Table 16 (Female Prisoners with a Serious Mental Health Issue) if those jurisdictions provided no data
about prisoners with “serious mental illness” either in their total custodial population, in restricted
housing, or both. The two jurisdictions that provided no data about prisoners with “serious mental illness”
in their total custodial population were Hawaii and New Hampshire. The four jurisdictions that provided
no data about prisoners with “serious mental illness” in restricted housing were Arizona, California,
Indiana, and Rhode Island. California informed us that it did not do so because it did not segregate such
persons in “Restricted Housing.” The nine jurisdictions that provided no data about prisoners with
“serious mental illness” in both their total custodial population and their restricted housing population
were Alaska, Arkansas, Delaware, Georgia, Michigan, Montana, Nevada, and West Virginia, and the
Federal Bureau of Prisons. As noted earlier, Rhode Island asked us to note: “Currently the structure of our
data systems does not allow for us to extract data on the Restrictive Housing population in an aggregate
manner. In some cases, this data is tracked manually which allows us to determine the status of individual
inmates, but makes it impossible to aggregate data on all inmates in this status. Therefore, we are unable
to provide data on our restrictive housing population at this time. RIDOC is working to rectify this
problem but it requires significant IT programming changes which will take some time to complete.”
Vermont noted that changes in its database system prevented it from being able to report on this measure.
As of the summer of 2016, Vermont had resumed data collection and aimed to be able to answer
guestions such as this in the future.

In several other instances, number mismatches resulted in exclusion from tables. For example,
Vermont was excluded from Tables 15 and 16 because of number mismatches concerning its total
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custodial population. The District of Columbia was excluded from Table 16 (Female Prisoners with a
Serious Mental Health Issue) because it did not provide data regarding female prisoners with serious
mental illness. Illinois was excluded from Table 15 (Male Prisoners with a Serious Mental Health Issue)
and Table 16 (Female Prisoners with a Serious Mental Health Issue) because the state did not provide
data on the total custodial population in the demographics section of the report. Kentucky was excluded
from Table 16 (Female Prisoners with a Serious Mental Health Issue) because they reported more women
with “serious mental illness” in restricted housing than total women in restricted housing. Kentucky
reported 34 women with serious mental illness in restricted housing and 20 women with serious mental
illness in its total restricted housing population.

222 The jurisdictions excluded from Table 17 (Male Prisoners with a Serious Mental Health Issue by Race
and Ethnicity) and Table 18 (Female Prisoners with a Serious Mental Health Issue by Race and Ethnicity)
were those that did not provide data about prisoners with “serious mental illness” intersecting with
race/ethnicity. That group of 19 included Alaska, Arkansas, Delaware, Georgia, Hawaii,
Illinois, Massachusetts, Michigan, Montana, New Hampshire, Nevada, Rhode Island, Tennessee, Texas,
Vermont, Virginia, Washington, West Virginia, and the Federal Bureau of Prisons.

Indiana was excluded from Table 18 (Female Prisoners with a Serious Mental Health Issue by
Race and Ethnicity) because the number of prisoners with mental illness by race that it reported did not
match the total number of prisoners with mental illness that the state provided. Indiana reported that it
detained two prisoners with serious mental illness and had data by race, but gave a total number of zero.
Kansas and Kentucky were excluded from Table 18 because these two jurisdictions reported more women
with “serious mental illness” in restricted housing than total women in restricted housing. Kansas reported
16 women with serious mental illness in restricted housing and eight women with serious mental illness
in its total restricted housing population. Kentucky reported 34 women with serious mental illness in
restricted housing and 20 women with serious mental illness in its total restricted housing population.

Vermont indicated that due to its database changes, it was unable to provide demographic
information in response to the survey. However, with the new database system, Vermont reported that it
would be able to provide information on gender, medical and mental health status, race, and ethnicity, as
well as on self-harming behaviors in the future.

228 Seven jurisdictions provided some data about pregnant prisoners but were not included because the
data was not sufficiently detailed to report. Specifically, Illinois, Montana, New Mexico, and Vermont
provided mismatched numbers concerning the number of women in their total custodial population.
Massachusetts did not provide the number of pregnant prisoners in its total custodial population.
Minnesota provided an average number of pregnant prisoners, but did not provide the exact number of
pregnant prisoners in its total custodial population. Wisconsin reported that it housed five pregnant
prisoners in its total custodial population, but it did not provide the number of pregnant prisoners held in
restricted housing.

224 The ten jurisdictions that reported no pregnant prisoners in their total custodial population were the
District of Columbia, Indiana, lowa, Louisiana, Mississippi, New Hampshire, North Dakota, Tennessee,
Washington, and the Virgin Islands.

225 linois reported 10 transgender prisoners in restricted housing but reported that they do not track the
number of transgender prisoners in their total custodial population. Massachusetts reported one
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transgender prisoner in restricted housing but did not report the number of transgender prisoners in its
total custodial population.

228 The jurisdictions that reported transgender prisoners in restricted housing were: Arizona (5 prisoners),
Colorado (1 prisoner), the District of Columbia (1 prisoner), Florida (1 prisoner), Kentucky (1 prisoner),
Louisiana (2 prisoners), Maryland (1 prisoner), New Hampshire (1 prisoner), New Jersey (1 prisoner),
New York (10 prisoners), Ohio (2 prisoners), Oregon (3 prisoners), Pennsylvania (5 prisoners), Texas (19
prisoners), and Washington (2 prisoners).

227 Time-In-Cell, supra note 2, at 55-56.

228 The jurisdictions that did not reply to this set of questions were Arkansas, Louisiana, Maine,
Massachusetts, Michigan, New Hampshire, the Virgin Islands, and West Virginia.

223 Alaska, lllinois, Indiana, Kentucky, Montana, North Dakota, Washington, Wisconsin, Ohio, D.C., and
Virginia provided some policies governing the use of restricted housing. New York directed us to a
recently approved settlement agreement.

%0 For example, Oregon reported that in “March 2015, we were selected as one of five correctional
systems across the country to participate in the Vera Institute’s Safe Alternatives to Segregation Initiative.
As part of the grant, we are receiving up to two years of technical assistance focused on analyzing our use
of segregated housing and developing recommendations for its safe reduction, as well as initial assistance
with implementation of those recommendations.” Washington stated that it had consulted a national
expert on solitary confinement. In its update in the summer of 2016, Louisiana’s Director also indicated
the state had been working with The Pew Charitable Trusts on issues related to incarceration.

231 presidential 2016 Memorandum on Limiting Restrictive Housing, supra note 37.

232 Rick Raemisch & Kelli Wasko, Open the Door—Segregation Reforms in Colorado, Part 2 of 3,
COLORADO DEPARTMENT OF CORRECTIONS (Jan. 11, 2016), http://www.corrections.com/news/article/
42046-open-the-door-segregation-reforms-in-colorado.

2% gSee also Settlement Agreement, Ashker v. Governor of California, No: 4:09-cv-05796-CW (N.D. Cal.
Sept. 1, 2015) at *4,

%% These changes were also related to litigation involving a challenge to the use of isolation for the
seriously mentally ill. See Disability Rights Network of Pennsylvania v. Wetzel, Civil Case No. 1:13-CV-
00635 (M.D. Pa. Jan. 5, 2015).

2% This limit on duration appeared to apply to disciplinary segregation, but not to other forms of restricted
housing.

2% Alaska, Arizona, Connecticut, lllinois, New Jersey, North Carolina, Oklahoma, South Carolina,
Virginia, and Washington, among others, reported implementing or modifying a form of step-down
program for return from segregation to the general prison population.

87 Virginia Department of Corrections, Local Operating Procedure 830.A, effective December 1, 2013.
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2% |d. Virginia stated that the program had included 485 individuals since it began in 2013, and that it had
an 85% success rate, measured in people returned to the general population.

289 New Jersey Survey response to Question 14, May 12, 2016.

20 New York Survey response to Question 14, May 12, 2016.

1 [llinois Department of Corrections, Administrative Directive 05.12.101, effective May 1, 2014, at 2.
242 Time-In-Cell, supra note 2.

243 Jurisdictions that reported adopting or planning policies that required a certain number of hours out-of-
cell per day or week included California, Colorado, Ohio, Utah, and Washington.

244 Time-In-Cell, supra note 2, at 50-51.

% The report also included 50 “Guiding Principles” intended to serve as “best practices for correctional
facilities within the American criminal justice system.” DOJ RESTRICTIVE HOUSING 2016 REPORT, supra
note 26, at 94.

246 Obama, Why We Must Rethink Solitary Confinement, (Jan. 25, 2016), supra note 27.

247 presidential 2016 Memorandum on Limiting Restrictive Housing, supra note 37.

#8 The DOJ also recommended various procedural changes for investigating and reporting alleged
disciplinary violations and for segregation of prisoners during disciplinary investigations. DOJ
RESTRICTIVE HOUSING 2016 REPORT, supra note 26, at 96-97.

9 DOJ RESTRICTIVE HOUSING 2016 REPORT, supra note 26, at 94, 104.

%0 |d. at 114 (internal quotations omitted). The federal prison system has few juveniles within the system.
#11d. at 105.

2 1d. at 94-95.

23 1d. at 95.

4 1d. at 110. In one such unit in Louisiana, for example, prisoners live, work, and receive programming
in their unit, while spending approximately 16 hours out of their cells per day. Id.

2% 1d. at 109-10.
26 14, at 110.

27 1d. at 106-07.

258 Id.
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%9 1d. at 116.

260 Id.

L 1d. at 113.

2 1d. at 112.

2% 1d. at 113.

4 1d. at 95.

% 1d. at 117,

266 Raemisch & Wasko, supra note 232, at 2.

%7 1d. at 4.

268 |d

%91d. at 9.

?%1d. at 5.

" 1d. at 5.

2 1d. at 6.

% 1d. at 6.

7 1d. at 4.

% 1d. at 5.

%1d. at 5.

" 1d. at 12.

% Id. at 5.

2% 1d. at 9. In June of 2016, Colorado enacted a bipartisan bill, HB 1328, which limited the placement of
juveniles in solitary confinement to four hours, except in emergency situations and with the approval of a
physician and a mental health professional. A court order was required to keep a child in solitary
confinement for more than eight hours. The bill further required the Colorado Department of Youth
Corrections to document its use of solitary confinement and to make regular reports to an oversight board.
HB 16-1328 (Colo. 2016).

280 CoLo. REV. STAT. § 17-1-113.8 (2014).

%81 |d. The law did not define long-term isolated confinement.
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%82 Raemisch & Wasko, supra note 232, at 6.
%3 1d.at 7.

24 .

%14, at 5.

% 1d. at 8.

287 |d
%88 |d. at 9. At San Carlos Correctional Facility, forced cell entries in the last year declined by 77%, while
offender-on-staff assaults declined by 46%. In Centennial Correctional Facility, forced cell entries in the
last year declined by 81%, while offender-on-staff assaults were reduced by 50%. Id.

9 1d. at 10-11.

#01d. at 12.

#L1d. at 12.

292 Bertsch, History of Restricted Housing, supra note 142.

3 1d. at 3.

2% Administrative Segregation Unit Redesign 1 (March 8, 2016).
2%,

296 Id

297 Bertsch, History of Restricted Housing, supra note 142, at 4.
298 Id

99| eann K. Bertsch, Humanity in North Dakota: Learning from Norway to Make Better Neighbors, Not
Better Prisoners, presented at the conference, International and Interdisciplinary Perspectives on
Prolonged Solitary Confinement, University of Pittsburgh School of Law (Apr. 16, 2016) (unpublished
manuscript) [hereinafter Bertsch, Humanity in North Dakota]. According to Director Bertsch and
reflected in the policies provided, North Dakota revised the list of behaviors that permitted placement in
administrative segregation to “Level Il infractions,” which included (1) homicide; (2) escape from a
maximum- or medium-custody facility; (3) taking hostages; (4) “assault or battery on staff which causes
significant bodily injury or exposure to a biological contaminate, to include aggravated assault or
predatory behavior resulting in sexual assault;” (4) “assault or battery on an inmate which causes
significant intentional bodily injury or exposure to a biological contaminate, to include aggravated sexual
assault or predatory behavior resulting in sexual assault;” (5) arson; (6)*“inciting or participation in riots,
work strikes, or disturbances;” and (7) “trafficking/smuggling contraband” into a maximum- or medium-
security facility. See ASCA-Liman Survey: North Dakota Response with Statement of Policy,
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Segregation Placement Strategic Planning at 1-2 (March 8, 2016). In addition, those policies also noted a
few other offenses, including possession of guns or knives, and of behaviors that could put someone into
segregation but only if evidence existed of the need to do so and the reasons for doing so. Discussed were
“24 hour placements,” and efforts to understand tiered options. Id.

%014, at 15.

% 1d. at 4.

302 |d

303 |d

304 |d

305 Id

306 |d

%07 Bertsch, Humanity in North Dakota, supra note 299, at 20.

%% 1d. at 21.

%9 According to Director Bertsch, staff described more friendly interactions with prisoners, reportedly
saying things like: “I used to hate working down here when all we did was fight with these guys—this is
so much better,” and “I actually feel like we are rehabilitating people, not just locking them up and hoping
they don’t do the same thing again.” 1d. at 23.

319 prisoners have had similar reactions: “Staff just used to rush past my door. Now they stop and talk and
I’m seeing they’re kind of like us, | mean, we’re the same,” and “I’m learning to be more understanding
of the officers, like, | don’t take it so personal when they forget something | asked for.” See id. at 22-26
(describing results and reactions from staff, wardens, and prisoners).

S11d. at 27.

%12 Bertsch, History of Restricted Housing, supra note 142, at 4.

313 Memorandum from Brian Wittrup, Chief, Bureau of Classification, to Gary Mohr, Director, Ohio
Dep’t of Rehabilitation & Correction 1 (May 12, 2016).

4.
4. at 2.
316 |d.
7d.

318 Id
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319 Id.
320 Id.
321 Id.
322 Id.
323 Id.
324 Id.
325 Id.
326 Id.
327 Id.
328 Id.
329 Id.
330 Id.
331 Id.

332 Id

333 Id

334 Id.
335 Id.
336 Id.
337 Id.

338 Id

at 3.

at 4.

at 5.

at 6.

at 5-6.

at 7.

at 8.

.at9.

at 9-10.

at 1.

at 6.

%9 SCDC, Operating Policy 22.38; South Carolina, Step-Down Program, November 5, 2015,
http://www.doc.sc.gov/pubweb/policy/OP-22-38.htm1479337241122.pdf [hereinafter SCDC, Step-Down
Program].

340 Id

at 1.

%1 SCDC, Inmates Housed in Restricted Housing on the Following Dates by Institution and Mental
Health Status, from December 2012-March 2016. In a follow-up in August of 2016, Director Stirling
detailed the 15 subcategories for a “mental health classification,” which included substance abuse and

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



104

major mental illness, and detailed the breakdown of the population of the prisons with various kinds of
mental health problems.

2 Daniel J. Gross, Prisons work to limit use of solitary confinement, HERALD J. OF SPARTANBURG (Apr.
24, 2016), http://www.thestate.com/news/local/crime/article73689037.html.

3 SCDC, Step-Down Program, supra note 339, at 3.

344 Id

5 1d. at 4.

346 Id

7 1d. at 4, 7. In a follow-up email with Director Stirling, SCDC explained that the incentives are
automatically provided at each phase, but a prisoner showing “chronic negative behavior” would be
required to repeat the phase or be placed back in restricted housing.

¥ 1d. at 4.

9 1.

*01d. at 6.

% 1d. at 4-5.

*%1d. at 6.

%3 1d. at 6-7.

%41d. at 5.

%%1d. at 7.

0 1.

%71d. at 8.

358 Id.

9.

*01d. at 7.

361 |d

362 Id

363 Id

ASCA-Liman Aiming to Reduce Time-in-Cell December 6, 2016



105

364 |d

%5 gee Settlement Agreement, T.R. v. South Carolina Department of Corrections, No. 4855-6615-1984
v.8 (May 31 2016), http://www.pandasc.org/wp-content/uploads/2016/06/Settlement-Agreement-May-31-
2016.pdf; Term Sheet, T.R. v. South Carolina Department of Corrections, No. 4855-6615-1984 v.8 (Jan.
12, 2015) [hereinafter SCDC Term Sheet], http:/ftpcontent4.worldnow.com/wistv/pdf/SCDCtermsheet.pdf;
see also Tim Smith, Agreement Reached to Reform SC Prison Treatment of Mentally Ill, GREENVILLE
NEWS (Jan. 16, 2015),http://www.thestate.com/news/local/article13937666.html.

%6 See SCDC Term Sheet, supra note 365, at 12-13.

%7 See id. at 1.

%8 SCDC, Step-Down Program, supra note 339, § 25.

369 Id

%70 Phone conversation with Utah Director of the Division of Institutional Operations Jerry Pope (Sept. 9,
2016).

' See General Order No. DIOGO 16-001, FCO7 Restricted Housing, issued by Utah Division of
Institutional Operations (Jan. 19, 2016) [hereinafter Utah FCO7 Restricted Housing Order 2016].

%72 See Letter from Utah Director of the Division of Institutional Operations Jerry Pope to Co-Executive
Director of ASCA George Camp, Re: Restricted Housing Update (Aug. 25, 2016) [hereinafter Pope
Restrictive Housing Update 2016.]

%73 See Utah FCO7 Restricted Housing Order 2016, supra note 371, §§ 01.01, 01.03.

¥*1d., §02.01.

% 1d., § 02.02.

%76 Phone conversation with Director Pope (Sept. 9, 2016), supra note 370.

377 See Utah FCO7 Restricted Housing Order 2016, supra note 371, § 03.01.

®1d., § 03.02.

379 Id

%0 Phone conversation with Director Pope (Sept. 9, 2016), supra note 370; Pope Restrictive Housing
Update 2016, supra note 372.

%1 Section 03.06(B) of the Utah FCO7 Restricted Housing Order 2016 provides that “Behaviors that may
result in an inmate being placed in Restricted Housing may include, but are not limited to: 1) involvement
in a serious threat to life, property, staff or other inmates, or to the orderly operation of a unit or facility;
2) escape/attempted escape; 3) riot; 4) fight with serious injuries, weapons used, or group of three or more
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participants; 5) Security Threat Group activity; 6) homicide; 7) assault on staff; 8) serious assault on
inmate; 9) serious safety concerns; and/or 10) scores based on assessment for Level 2 housing.”

%2 1d., § 03.01(B).

%3 Utah FCO7 Restricted Housing Order 2016, supra note 371, § 03.03. In a written summary of the
changes, Utah reported doing such reviews generally within 24 hours. See Pope Restrictive Housing
Update 2016, supra note 372.

%4 Utah FCO7 Restricted Housing Order 2016, supra note 371, § 03.04.
%5 1d., § 04.05.

*°1d., § 04.02.

%7 1d., § 03.04, (B)(1).

%% 1d., § 04.03.

%91d., § 04.04.

%90 See Pope Restrictive Housing Update 2016, supra note 372.

%1 Utah FCO7 Restricted Housing Order 2016, supra note 371, § 04.06.
*21d., 88 03.03, 04.04.

*%1d., § 06.01.

%% See Pope Restrictive Housing Update 2016, supra note 372.

%% Utah FCO7 Restricted Housing Order 2016, supra note 371, § 06.02.
%% gee Pope Restrictive Housing Update 2016, supra note 372.

%7 |d. Utah reported that of the 380 people kept in-cell 22 or more hours per day, 373 were men and seven

were women. Utah also reported 683 people in units labeled as restricted housing but not necessarily in-
cell 22 hours or more. Of these 683 people, 611 were men between the ages of 18 and 49, 65 were men
over the age of 50, and seven were women between the ages of 18 and 49. Of the men in units labeled as
restricted housing but not necessarily in-cell 22 hours or more, 47% were White, 34% were Hispanic, 7%
were Black, 4% were Asian, and 8% were Other. The total male custodial population was 64% White,
20% Hispanic, 7% Black, 3% Asian, and 6% Other. Of the women in units labeled as restricted housing
but not necessarily in-cell 22 hours or more, 57% were White, 43% were Hispanic, and zero were Black,
Asian, or Other. The total female custodial population was 75% White, 13% Hispanic, 2% Black, 3%
Asian, and 7% Other. Utah also reported that there were 367 men in its custodial population who had a
“serious mental health issue” and that 71 of them were in restricted housing units. There were 57 women
in Utah’s custodial population who had a “serious mental health issue” and none of them were in a
restricted housing unit.
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Appendix A: ASCA-Liman Restricted Housing Survey — Fall 2015

This survey aims to provide a national picture of the number of people in all forms of
extended restricted housing, the length of their stay, and information on jurisdictions’ policies in
terms of changes underway or recently completed.

For purposes of this survey, “Extended Restricted Housing” is defined as separating
prisoners from the general population and holding them in their cells for 22 hours per
day or more, for 15 or more continuous days. The definition includes prisoners held in
both single- or double-cells, if held for 22 hours per day or more in a cell, for 15 or
more continuous days.

This survey requests information regarding all prisoners in your jurisdiction’s correctional
facilities, including both sentenced prisoners and pre-trial detainees. The goal is to have
information on all of the facilities for which you have data on extended restricted housing,
including facilities operated by private entities on behalf of the State, if that information is
available. Therefore, in the first questions, we ask you to identify all the facilities in your
jurisdiction—and then to identify all the facilities for which you have accessible data on the use
of extended restricted housing.

Please answer all the questions with information about your jurisdiction that is current as of
on or about October 1, 2015.

Please complete and return this survey by October 19, 2015.

1) Please indicate the jurisdiction for which you are filling out the survey:

2) Does your correctional system include the following facilities (check all that apply)?
Prisons Jails Juvenile facilities
Mental health facilities Privately-contracted facilities
Separate facilities for death-sentenced prisoners Other (please specify)

3) Please provide the total custodial population for all facilities in your system as
identified in Question 2 (for example, if you indicated in Question 2 that your
system includes prisons, jails, juvenile facilities, and mental health facilities, you
would provide the total custodial population for those four types of facilities).

4) Please indicate the facilities for which you have data on the use of Extended
Restricted Housing (check all that apply).
Prisons Jails Juvenile facilities
Mental health facilities Privately-contracted facilities
Separate facilities for death-sentenced prisoners Other (please specify)
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Below are a series of questions about Extended Restricted Housing for the facilities that you
identified in Question 4. We understand that you may not be able to answer all questions for all
types that you identified in Question 4. (For example, you may have data on demographics or
mental health for people in extended restricted housing in prisons but not in jails.) Please
provide the information that you do have. After each question, you will be asked to indicate
which types of facilities are included in your responses to that question.

3)

6)

7

Please provide the total custodial population (including men and women) in each
type of facility identified in Question 4. (For example, if you indicated in Question 4
that you have data on the use of Extended Restricted Housing in prisons, jails, and
juvenile facilities, you would provide the custodial population in these three types of
facilities.)

Prisons Jails Juvenile facilities
Mental health facilities Privately-contracted facilities
Separate facilities for death-sentenced prisoners Other (please specify)

Please provide the total custodial population (including men and women) in
Extended Restricted Housing for all facilities identified in Question 4 (For example,
if you indicated in Question 4 that you have data on the use of Extended Restricted
Housing in prisons, jails, and juvenile facilities, you would provide the total
custodial population in Extended Restricted Housing for each of these three types of
facilities.)

Prisons Jails Juvenile facilities
Mental health facilities Privately-contracted facilities
Separate facilities for death-sentenced prisoners Other (please specify)

Demographic Information

Part I of the table requests information on the total custodial population for all facilities
that you identified in Question 4.

Part II of the table requests information regarding the number of prisoners in Extended
Restricted Housing in those facilities.
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Specify the
groups
included in
Hispanic “Other”

1. Total
Prisoners

Male (under 18
years old)

Male (18-49
years old)

Male (50 years or
older)

Female (under 18
years old)

Female (18-49
years old)

Female (50 years
or older)

Total

II. Prisoners in
Extended
Restricted
Housing

Male (under 18
years old)

Male (18-49
years old)

Male (50 years or
older)

Female (under 18
years old)

Female (18-49
years old)

Female (50 years
or older)

Total

8) How many prisoners, if any, (including both male and female, of every age) in
Extended Restricted Housing are housed in double cells?
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9) Mental Health Status

Specify the

groups
included in
"Other"

Black | Hispanic | Asian | Other
I. Total Prisoners
Identified as Having
a Serious Mental
Health Issue

Male

Female

II. Prisoners in
Extended Restricted
Housing Identified

as Having a Serious
Mental Health Issue

Male

Female

10) How many transgender prisoners or pregnant prisoners are in Extended Restricted
Housing?

Pregnant Identified as
Transgender

1. Total Prisoners

I1. Prisoners in Extended
Restricted Housing

11) Please provide the total number of prisoners, if any, who as of October 1, 2015 are
not in Extended Restricted Housing as defined in this survey, but who have been
segregated from the general population and held in cell (either in single- or double-
cells) for the following periods:

Number of Male and Female Prisoners

16-19 hours per day
20-21 hours per day

12) Do you regularly gather, collect, or report information on each prisoner’s length of
stay in Extended Restricted Housing?
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13) Types of Extended Restricted Housing— Please provide the number of prisoners
held in each type of Extended Restricted Housing for the specified period. Include
both male and female prisoners.

Other Form
of
Continuous/ Protective | Disciplinary | Administrative | Restricted
Consecutive Days Custody Custody Segregation Housing Total

15 days up to 1 month

1 month up to 3 months

3 months up to 6 months

6 months up to 1 year

1 year up to 3 years

3 years up to 6 years

6 year or more

If the data includes prisoners in the “Other” form of Extended Restricted Housing
category, please specify the type of Extended Restricted Housing

14) Changes to Restricted Housing

From January 1, 2013 through October 1, 2015, has your jurisdiction changed any of its
policies regarding Restricted Housing?
If so, please select the appropriate category. Please explain the change in policy and, if
possible, email a copy of the relevant policies . . . .

Criteria for entry to Extended Restricted Housing
Oversight in Extended Restricted Housing
Criteria for release from Restricted Housing
Mandated time out of cell for Restricted Housing prisoners
Programming in Restricted Housing
Opportunities for social contact in Restricted Housing
Policies or training related to staffing of Restricted Housing
Physical environment of Restricted Housing_
Programming for mentally ill prisoners who have been in Restricted Housing

Other

Please explain

15) Proposed Changes to Restricted Housing

Is your jurisdiction planning any changes to its policies regarding Restricted Housing?

If so, please select the appropriate category and explain the contemplated change in policy.

Criteria for entry to Restricted Housing
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Oversight in Extended Restricted Housing

Criteria for release from Restricted Housing

Mandated time out of cell for Restricted Housing Prisoners
Programming in Restricted Housing

Opportunities for social contact in Restricted Housing

Policies or training related to staffing of Restricted Housing

Physical environment of Restricted Housing_

Programming for mentally ill prisoners who have been in Restricted Housing

Other

Please explain

16) We may have follow-up questions to clarify the information reported in this survey.
Please provide the name, contact information, and title for the person to whom such
questions should be directed.
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Appendix B: List of the Report’s Charts and Tables
CHARTS
Percentages of Men and Women in Custodial Population in Restricted Housing by

Jurisdiction (15 Consecutive Days or Longer, 22 Hours or More per Day)

Percentage of Men and Women in Custodial Population In-Cell for 16 or More
Hours per Day and for 15 Consecutive Days or Longer by Jurisdiction

Prisoners in Restricted Housing by Length of Time and by Percent of the 54,382
Prisoners for Which Length-of-Stay Data Were Provided

Prisoners in Restricted Housing by Length of Time and by Classification of the
Type of Restrictive Custody

Percentage of Male Custodial Population in Restricted Housing
Percentage of Female Custodial Population in Restricted Housing

Demographic Percentage Composition of Total Male Custodial Population and
Male Restricted Housing Population

Demographic Percentage Composition of Total Female Custodial Population and
Female Restricted Housing Population

Age Cohorts of Male Total Custodial Population and of Male Restricted Housing
Population

Age Cohorts of Female Total Custodial Population and of Female Restricted
Housing Population

TABLES
Types of Facilities Within State and Federal Corrections Systems

Numbers and Percentages of Men and Women in Custodial Population in
Restricted Housing by Jurisdiction (15 Consecutive Days or Longer, 22
Hours or More per Day)

Numbers and Percentages of Men and Women in Custodial Population In-Cell for
16 or More Hours per Day and for 15 Consecutive Days or Longer by

Jurisdiction

Numbers of Prisoners in Restricted Housing by Length of Time and by
Jurisdiction

Number and Percentage of Male Custodial Population in Restricted Housing
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Table 6

Table 7

Table 8

Table 9

Table 10

Table 11

Table 12

Table 13

Table 14

Table 15

Table 16

Table 17

Table 18

Table 19

Number and Percentage of Female Custodial Population in Restricted Housing

Demographic Composition of Total Male Custodial Population and of Male
Restricted Housing Population

Demographic Percentage Composition of Total Male Custodial Population and of
Male Restricted Housing Population

Demographic Composition of Total Female Custodial Population and Female
Restricted Housing Population

Demographic Percentage Composition of Total Female Custodial Population and
Female Restricted Housing Population

Age Cohorts of Male Total Custodial Population and of Male Restricted Housing
Population

Age Cohorts by Percentage of Male Total Custodial Population and of Male
Restricted Housing Population

Age Cohorts of Female Total Custodial Population and of Female Restricted
Housing Population

Age Cohorts by Percentage of Female Total Custodial Population and of Female
Restricted Housing Population

Male Prisoners with a Serious Mental Health Issue (Variously Defined) in
Restricted Housing

Female Prisoners with a Serious Mental Health Issue (Variously Defined) in
Restricted Housing

Male Prisoners with a Serious Mental Health Issue by Race and Ethnicity
Female Prisoners with a Serious Mental Health Issue by Race and Ethnicity

Pregnant Prisoners in Restricted Housing
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Appendix C: Jurisdictions’ Definitions of Serious Mental Illness

Definition

Alabama “Mental Disorder. A mental disorder is a syndrome characterized by
clinically significant disturbance in an individual’s cognition, emotion
regulation, or behavior that reflects a dysfunction in the psychological,
biological, or developmental processes underlying mental functioning.
Mental disorders are usually associated with significant distress or
disability in social, occupational, or other important activities. An
expectable or culturally approved response to a common stressor or loss,
such as the death of a loved one, is not a mental disorder. Socially
deviant behavior (e.g., political, religious, or sexual) and conflicts that
are primarily between the individual and society are not mental
disorders unless the deviance or conflict results from a dysfunction in
the individual.”

Arizona “[TThose inmates who possess a qualifying mental health diagnosis and
a severe functional impairment directly relating to their mental

illness.” It also includes those inmates who were deemed SMI in the
community, but who do not necessarily meet the criteria in our system.
SMI inmates are not housed in detention; they are grouped together in
Restrictive Status Housing using a step program for out of cell time and
privileges.”

Colorado “The current diagnosis of any of the following DSM diagnoses
accompanied by the P-code qualifier of M, denoting the presence of a
major mental disorder: schizophrenia, schizoaffective disorder,
delusional disorder, schizophreniform disorder, brief psychotic disorder,
substance-induced psychotic disorder (excluding intoxication and
withdrawal), unspecified schizophrenia spectrum and other psychotic
disorder (previously psychotic disorder not otherwise specified), major
depressive disorders, and bipolar disorders. Offenders, regardless of
diagnosis, indicating a high level of mental health needs based upon
high symptom severity and/or high resource demands, which
demonstrate significant impairment in their ability to function within the
correctional environment.” Colorado does NOT allow offenders with
Serious Mental Illness to remain in Restricted Housing over 30 days.

Connecticut “Inmates that are assessed by Mental health staff as having a mental
health score of level 4 or 5. MHS5 Assessment: Crisis level mental
disorder (acute conditions, temporary classification). Requires 24 hour
nursing care. MH4 Assessment: Mental Health disorder severe enough
to require specialized housing or ongoing intensive mental health
treatment; usually on psychotropic medications.”
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District of
Columbia

“People with DSM 4 Axis I disorders.”

Florida

“For the purpose of responding to these questions, the following
definitions are provided: S-3 inmates are those that show impairment in
adaptive functioning due to a diagnosed mental disorder. The S-4, S-5,
and S-6 grades indicate severe impairment in adaptive functioning that
is associated with a diagnosed mental disorder and require inpatient
mental health treatment in a transitional care unit (TCU), a crisis
stabilization unit (CSU), or the Correctional Mental Health Treatment
Facility (CMHTF). Admission to a CMHTF requires judicial
commitment.”

Georgia

“Offenders who have been diagnosed with a serious mental illness by a
mental health professional and have a mental health level 3 or 4
classification profile.”

Hawaii

“A diagnosable mental disorder characterized by alternation in thinking,
mood, or impaired behavior associated with distress and/or impaired
functioning: primarily inclusive of schizophrenia, severe depression and
bipolar disorder, and severe panic disorder, obsessive compulsive
disorder, and post-traumatic stress disorder.”

Illinois

“A person shall be considered to be ‘Seriously Mentally 111’ (‘SMI’) if
he or she, as a result of a mental disorder as defined in the current
edition of the Diagnostic and Statistical Manual of Mental Disorders
(‘DSM’) of the American Psychiatric Association, exhibits impaired
emotional, cognitive, or behavioral functioning that interferes seriously
with his or her ability to function adequately except with supportive
treatment or services. These individuals also must either currently have,
or have had within the past year, a diagnosed mental disorder, or must
currently exhibit significant signs and symptoms of a mental disorder. A
diagnosis of alcoholism or drug addiction, developmental disorders, or
any form of sexual disorder shall not, by itself, render an individual
seriously mentally ill. The combination of either a diagnosis or
significant signs and symptoms of a mental disorder and an impaired
level of functioning, as outlined above, is necessary for one to be
considered Seriously Mentally Il11.”

Towa

“Serious mental illness is defined as chronic and persistent mental
illnesses in the following categories: § Schizophrenia § Recurrent Major
Depressive Disorders § Bipolar Disorders § Other Chronic and
Recurrent Psychosis § Dementia and other Organic Disorders”

Kansas

“Mental Health Levels 3-7 and anyone under behavioral healthcare with
medication”
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Kentucky “Serious Mental Illness means a current diagnosis by a Department of
Corrections psychological or psychiatric provider or a recent significant
history of any of the following DSM-V (or most current revision
thereof) diagnoses: Schizophrenia, Delusional Disorder,
Schizophreniform Disorder, Schizoaffective Disorder, Brief Psychotic
Disorder, Substance-Induced Psychotic Disorder (excluding intoxication
and withdrawal), psychotic disorder Not Otherwise Specified, Bipolar I
and Bipolar II disorders or a current diagnosis by a Department of
Corrections psychological or psychiatric provider of a serious
personality disorder that includes breaks with reality and results in
significant functional impairment, or a current diagnosis by a
Department of Corrections psychological or psychiatric providers of
either an intellectual disability, a neurodevelopmental disability, or an
amnestic or neurocognitive disorder that results in significant functional
impairment. Per CPP 13.13”

Maryland “In our manual, we use SMI to mirror the meaning defined in
COMAR10.21.17.02 and in accordance with the most recent edition of
the Diagnostic and Statistical Manual. These diagnoses include
psychotic disorders, major mood disorders, and specifically identified
personality disorders. These disorders would be: Schizophrenic disorder;
Major Affective disorder; Other psychotic disorder; Borderline
schizotypal personality disorder with the exclusion of an abnormality
that is manifested only to be repeat criminal or otherwise antisocial
conduct.”

Massachusetts “The designation of SMI indicates the presence of nine mental illness
from DSM 5 which are serious psychotic or mood disorders. In addition,
serious character pathology which results in depressive or psychotic
episodes, intellectual disabilities or other disorders that result in
significant functional impairment may be designated as SM1.”

Minnesota “The adult: (i) has a diagnosis of schizophrenia, bipolar disorder, major
depression, schizoaffective disorder, or borderline personality disorder;
(i1) indicates a significant impairment in functioning; and (iii) has a
written opinion from a mental health professional, in the last three years,
stating that the adult is reasonably likely to have future episodes
requiring inpatient or residential treatment, of a frequency described in
clause (1) or (2), unless ongoing case management or community
support services are provided”

Mississippi “Serious mental illness is a diagnosable disorder of thought, mood,
perception, orientation, or memory that significantly impairs a person’s
judgment, behavior, capacity to recognize reality, and/or ability to meet
the ordinary demands of life currently or at any time during the past
year.”
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Missouri “Serious mental health offenders included all of our MH scores of 3, 4,
and 5 which are defined below. MHS5: Offenders requiring frequent
mental health contacts, psychotropic medications and a structured living
unit in a correctional institution. MH4: Offenders requiring intensive or
long-term inpatient or residential psychiatric treatment at a social
rehabilitation unit or special needs unit OR requires frequent
psychological contacts and psychotropic medications to be maintained
in a general population setting. MH3: Offender requires regular
psychological services and/or psychotropic medication (or psychiatric
monitoring).”

Montana “Serious Mental Illness—a clinical disorder of thought, mood or anxiety
included under Axis I of the DSM, e.g., schizophrenia, major
depression, bi-polar disorder, PTSD, or panic disorder, and inmates who
were previously diagnosed with such mental illness, unless there is
certification in the record that the diagnosis has been changed or altered
as a result of a subsequent mental health evaluation by a licensed mental
health professional. It does not include personality disorders, i.e.,
borderline, antisocial, or paranoid personality disorders.”

Nebraska “Serious Mental Health Needs—defines patients with basic psychotic
disorders or mood disorders, those who self-injure, the aggressive
mentally ill, those with post-traumatic stress disorders, and suicidal
inmates. The disturbance causes clinically significant distress or
impairment in social, occupational, or other important areas of
functioning. Mental Illness (MI)—defined as it is referenced by the
DSM-5. A syndrome characterized by clinically significant disturbance
in an individual's cognition, emotional regulation or behavior that
reflects a dysfunction in the psychological, biological, or developmental
process underlying mental functioning. Mental illness is usually
associated with significant distress or a disability in social, occupational,
or other important activities.”

New Hampshire “Defined by policy #6.31. This policy can be found on the NH-DOC
website: http://www.nh.gov/nhdoc/policies/documents/6-31.pdf

New Jersey “NJDOC defines it as any inmate having a mental health problem which
impairs the functioning of the inmate to the extent which the MH
clinical team determines that treatment warrants admission to a mental
health unit. The below mentioned numbers represent the total number of
inmates in the mental health units for both males and females. It
incorporates those on the SU, RTU and TCU units.”

New York “New York Correction Law states: An inmate has a serious mental
[recheck] illness when he or she has been determined by a mental health clinician
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to meet at least one of the following criteria: (i) he or she has a current
diagnosis of, or is diagnosed at the initial or any subsequent assessment
conducted during the inmate's segregated confinement with, one or more
of the following types of Axis I diagnoses, as described in the most
recent edition of the Diagnostic and Statistical Manual of Mental
Disorders, and such diagnoses shall be made based upon all relevant
clinical factors, including but not limited to symptoms related to such
diagnoses: (A) schizophrenia (all sub-types), (B) delusional disorder,
(C) schizophreniform disorder, (D) schizoaffective disorder, (E) brief
psychotic disorder, (F) substance-induced psychotic disorder (excluding
intoxication and withdrawal), (G) psychotic disorder not otherwise
specified, (H) major depressive disorders, or (I) bipolar disorder I and II;
(i1) he or she is actively suicidal or has engaged in a recent, serious
suicide attempt; (iii) he or she has been diagnosed with a mental
condition that is frequently characterized by -s with reality, or
perceptions of reality, that lead the individual to experience significant
functional impairment involving acts of self-harm or other behavior that
have a seriously adverse effect on life or on mental or physical health;
(iv) he or she has been diagnosed with an organic brain syndrome that
results in a significant functional impairment involving acts of self-harm
or other behavior that have a seriously adverse effect on life or on
mental or physical health; (v) he or she has been diagnosed with a severe
personality disorder that is manifested by frequent episodes of psychosis
or depression, and results in a significant functional impairment
involving acts of self-harm or other behavior that have a seriously
adverse effect on life or on mental or physical health; or (vi) he or she
has been determined by a mental health clinician to have otherwise
substantially deteriorated mentally or emotionally while confined in
segregated confinement and is experiencing significant functional
impairment indicating a diagnosis of serious mental illness and
involving acts of self-harm or other behavior that have a serious adverse
effect on life or on mental or physical health.”

North Dakota “Our psychiatrist determined the below diagnoses for the definition of
‘Serious Mental Health Issue.’

Any psychotic disorder to include references to the below:

* Schizophrenia

* Schizoaffective

* Schizophreniform

* Brief Psychotic

* Any reference to thought disorder

* Any Bipolar Disorder

* Major Depressive Disorder, Severe (with or without psychotic
features)
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* Borderline Personality Disorder”

Ohio “Adults with a serious mental illness are persons who are age eighteen
(18) and over, who currently or at any time during the past year, have a
diagnosable mental, behavioral, or emotional disorder of sufficient
duration to meet diagnostic criteria specified within the most current
Diagnostic and Statistical Manual of Mental Disorders and that has
resulted in functional impairment which substantially interferes with or
limits one or more major life activities. These disorders have episodic,
recurrent, or persistent features; however, they vary in terms of severity
and disabling effects.”

Oklahoma “Offenders diagnosed as having mental illness, who require medication
and who cycle in and out of stable functioning and Offenders with
serious cognitive impairment due to developmental disorders, traumatic
brain injury or medical illness and offenders who because of their
mental illness require 24X7 monitoring and special housing.”

Oregon “We included inmates who are coded as MH2 or MH3 in our system.
The definitions can be found here:
http://www.oregon.gov/doc/OPS/HESVC/docs/policies_procedures/Sect
ion_G/PG04%20Basic%20Mental%20Health%20Services%202014.pdf

2

Pennsylvania “Inmates determined by the Psychiatric Review Team (PRT) to have a
current diagnosis or a recent significant history of any of the DSM-IV-
TR diagnoses: a. Schizophrenia (all types) b. Delusional Disorder c.
Schizophreniform Disorder d. Schizoaffective Disorder e. Brief
Psychotic Disorder f. Substance-Induced Psychotic Disorder (excluding
intoxication and withdrawal) g. Psychotic Disorder Not Otherwise
Specified h. Major Depressive Disorders i. Bipolar I and 11

Rhode Island “Per our Director of Behavioral Health: A serious mental illness is
defined as a mental disorder that causes “substantial functional
impairment (i.e., substantially interfered with or limited one or more
major life activities). Such disorders as Schizophrenia, Paranoid and
other psychotic disorders, Bipolar disorders (hypomanic, manic,
depressive, and mixed), Major Depressive disorders (single episode or
recurrent), Schizoaffective disorders (bipolar or depressive), Borderline
Personality disorder and Schizotypal Personality disorder.”

South Carolina “For this section we included inmates with any SCDC mental health
classification indicating mental illness which ranges from stable
(mentally ill but not requiring treatment) to hospitalization. Inmates with
a SCDC mental health classification of substance abuse or intellectual
disabilities/delays were not included in this group.”
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South Dakota “The criteria for participation in the comprehensive assistance with
recovery and empowerment (CARE) program are used to identify
severely mentally ill inmates. 46:20:31:01. Eligibility criteria. To be
eligible for CARE services the client must be 18 years of age or older
and must meet the following SMI criteria: (1) The client must meet at
least one of the following: (a) The client has undergone psychiatric
treatment more intensive than outpatient care and more than once in a
lifetime, such as, emergency services, alternative residential living, or
inpatient psychiatric hospitalization; (b) The client has experienced a
single episode of psychiatric hospitalization with an Axis I or Axis Il
diagnosis per the DSM-IV pursuant to subdivision 46:20:18:01(13); (c)
The client has been treated with psychotropic medication for at least one
year; or (d) The client has frequent crisis contact with a community
mental health center, or another mental health provider, for more than
six months as a result of a mental illness; and (2) The client must meet at
least three of the following criteria: (a) The client is unemployed or has
markedly limited job skills or poor work history; (b) The client exhibits
inappropriate social behavior which results in concern by the community
or requests for mental health or legal intervention; (c¢) The client is
unable to obtain public services without assistance; (d) The client
requires public financial assistance for out-of-hospital maintenance or
has difficulty budgeting public financial assistance or requires ongoing
training in budgeting skills or needs a payee; (¢) The client lacks social
support systems in a natural environment, such as close friends and
family, or the client lives alone or is isolated; or (f) The client is unable
to perform basic daily living skills without assistance.”

Tennessee “According to Tennessee Department of Correction policy: Serious
Mental Illness is a substantial disorder of thought or mood that
significantly impairs judgment, behavior, capacity to recognize reality or
cope with the ordinary demands of life within the correctional
environment and is manifested by substantial impairment or disability.
Serious mental illness requires a diagnosable mental, behavioral, or
emotional disorder of sufficient duration to meet diagnostic criteria
specified within the most current Diagnostic and Statistical Manual
(DSM) or their International Classification of Disease (ICD) equivalent
(and subsequent revisions) in accordance with an individualized
treatment plan.”

Texas “Serious Mental Health Issue includes offenders receiving inpatient
mental health services.”

Utah “If the offender had a DSM Axis I or II mental health diagnosis.”

Vermont “Seriously Functionally Impaired Designation per 28 V.S.A. Subsection
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906(1): (A) A disorder of thought, mood, perception, orientation, or
memory as diagnosed by a qualified mental health professional, which
substantially impairs judgment, behavior, capacity to recognize reality,
or ability to meet the ordinary demands of life and which substantially
impairs the ability to function within the correctional setting. (B) A
developmental disability, traumatic brain injury or other organic brain
disorder, or various forms of dementia or other neurological disorders,
as diagnosed by a qualified mental health professional, which
substantially impairs the ability to function in the correctional setting.”

Virginia “VADOC uses mental health codes that indicate level of functioning and
not diagnoses—26% of VADOC’s total offender population maintain a
mental health code.”

Washington “All offenders who meet the criteria for the Active Treatment Group
AND who have had one Mental Health or Psychiatry encounter coded
with a Serious Mental Illness (SMI) diagnosis code in the 6 months prior
to the report end date.”

West Virginia “WVDOC uses NCCHC definition of SMI which states that those
individuals that have basic psychotic or mood disorders (manic,
depressive, self-injurious, PTSD, suicidal), would be classified as
having Serious Mental Illness.”

Wisconsin “Our definition of ‘Serious Mental Health Issue’ includes the following:
MH-2A - Inmates with serious mental illness based on Axis I conditions

A. Inmates with a current diagnosis of, or are in remission from, the
following conditions:

¢ Schizophrenia (all sub types)

* Delusional disorder

* Schizophreniform disorder

* Schizoaffective disorder

* Psychosis NOS

* Major depressive disorders

* Bipolar disorder 1 & 2
B. Inmates with current or recent symptoms of the following conditions:

* Brief psychotic disorder

¢ Substance induced psychotic disorder
C. Inmates with head injury or other neurologic impairments that result
in behavioral or emotional control.
D. Inmates with chronic and persistent mood or anxiety disorders or
other conditions that lead to significant functional disability.

MH-2B - Inmates with serious mental illness based on Axis II
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conditions

A. Inmates with a primary personality disorder that is severe,
accompanied by significant functional impairment, and subject to
periodic decompensation (i.e. psychosis, depression, or suicidality).

Note: Those who qualify for both MH-2A and MH-2B are coded MH-
2A

Wyoming “Schizophrenia (all sub types) ® Delusional disorder ® Schizophreniform
disorder® Schizoaffective disorder ® Psychosis NOS ¢ Major depressive
disorders * Bipolar disorder 1 & 2”

Federal Bureau of | “Inmates with current or recent symptoms of the following conditions:
Prisons * Brief psychotic disorder
* Substance induced psychotic disorder”

Virgin Islands “Severe mental illness is characterized by one or more of the following:

* cognitive impairment,

* abreak with reality, including hallucinations and/or delusions.
These symptoms may be acute or chronic in their presentation, cause
functional impairment, and could pose a threat to the patients safety in
the general population in a correctional setting.”
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