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Memorandum in Support
COMMITTEE ON CHILDREN AND THE LAW
Children #11

May 10, 2018
The Committee on Children and the Law Supports
the proposed amendment of the Rule Relating to
Appointments by the Court (22 NYCRR Part 36)

The Committee on Children and the Law having duly considered the proposed Rule
changes regarding Part 36 of 22 NYCRR relating to the elimination of the designation of
Attorneys for Children as a “fiduciary” and for the increase in the cap on fees when
serving as a privately paid Attorney for the Child supports the proposed Part 36 Rule
changes for the following reasons:
1. As to the designation of Attorneys for Children (AFC) as fiduciaries, the
Committee believes that such a designation is inaccurate since an AFC never
plays a role as a fiduciary in Part 36 assignments, and such a designation tends to
mislead counsel for the parents and the public to believe AFC’s are somehow
“guardians” for the child and not child advocates working as attorneys for their
clients as required by Rule of the Chief Judge, 7.2 .
2. Increasing the “cap” on earnings reflects the recognition that the practice of law
continues to have ever increasing overhead and the need to create economic
incentives for those considering the practice of law as an AFC.
Based on the forgoing, the New York State Bar Association’s Committee on Children
and the Law SUPPORTS this proposal.

Opinions expressed are those of the Section/Committee preparing this memorandum and do not
represent those of the New York State Bar Association unless and until they have been adopted by its
House of Delegates or Executive Committee.
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MEMORANDUM IN SUPPORT

ELDER LAW AND SPECIAL NEEDS SECTION
ELDER# 18

May 10, 2018

The Elder Law and Special Needs Section (Section) Supports
the proposed amendment of the Rule Relating to Appointments by the Court
(22 NYCRR Part 36) to Increase the Income Cap for Appointees

The Administrative Board of the Courts is seeking public comment on a proposed
Amendment of the Rules Relating to Appointments by the Court (22 NYCRR Part 36).

The proposed amendment would do two things.
a.

b.

It would enlarge the income caps that court appointees in Article 81
guardianship proceedings (and other kinds of cases) can receive and still
be eligible for additional appointments the following calendar year; and,
It would make certain changes with regard to the appointment of attorneys
for children. The Section takes no position on this part of the proposed
Amendment.

Summary of the Proposed Amendment: The proposal seeks to amend 22
NYCRR §36.2(d)(2) to increase the amount that a person or entity may be awarded in
aggregate Part 36 compensation in a calendar year from $75,000 to $100,000 or $125,000
while remaining eligible for additional compensated appointments in the following year.
Among others, this cap covers the appointment of counsel, court evaluators and guardians
in Article 81 guardianship proceedings.
Analysis: The income cap under Part 36 has not been raised since 2008. Section
members report that they are frequently told by guardianship judges that there is a
shortage of experienced practitioners to handle more complex cases because the cap
makes those experienced practitioners unavailable for appointments. Sometimes this
happens because on average, experienced practitioners get appointments and fee awards
in a single calendar year which exceed the cap. However, this is not the only reason the
practitioners are subject to the cap. Often, payments to appointees are not evenly spaced
out. It is common for appointees to work for multiple years on multiple matters and then
get paid for all of those matters in one year. When this happens practitioners are
prevented from accepting appointments in the following year even though, based on a
yearly average computed over time, the fees received by the appointee would be below
the cap. Many judges have been expressing frustration with the current system.

Opinions expressed are those of the Section/Committee preparing this memorandum and do not
represent those of the New York State Bar Association unless and until they have been adopted by its
House of Delegates or Executive Committee.
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Moreover, it takes trained office staff to efficiently handle the demands of
guardianship cases, including the preparation and review of accountings. In order to
support an appropriate level of office staff, an attorney needs to have an appropriate
volume of cases. The cap makes it less economical for an appointee to accept an
appointment in a case where the assets are lower and the fees are smaller.
The cap was promulgated after the issuance of the Birnbaum report which
expressed concern that too many of these appointments were being used as a form of
political patronage. However, there is another cap that will remain in place that prohibits
an appointee from taking another case in a year in which that appointee has received a
prior appointment that is expected to result in a fee of $15,000 or more. The Section
believes that this is an effective deterrent to political patronage.
Additional Considerations: The last time the cap was raised in February, 2008 it
was made retroactive to January, 2007. The reason for the retroactivity was that the cap
effects the ability to accept appointments in the following year. By making the last
change retroactive to January 1, 2007 the courts made it possible for people who made up
to $75,000 in 2007 to accept appointments in 2008. We urge that the increase in the cap
to $125,000 be made retroactive to January 1, 2017 as otherwise the proposed
amendment will not take effect until 2019.
Further, in order to avoid another ten year gap in an increase of the cap, we urge
consideration of an annual consumer price index adjustment be included in this
amendment to Part 36.
Based upon the foregoing, the Elder Law and Special Needs Section SUPPORTS
a proposal to increase the Part 36 income cap to $125,000.
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Memorandum in Support
FAMILY LAW SECTION
FLS # 5

May 10, 2018
The Family Law Section Supports
the proposed amendment of the Rule Relating to
Appointments by the Court (22 NYCRR Part 36)

The proposed rule changes would increase the income caps for appointees
pursuant to Part 36, and exclude private pay Attorneys for the Children) from the
application of certain aspects of Part 36 Rules.
Pursuant to 22 NYCRR §36.2(d)(2), if a person or entity has been awarded more
than an aggregate of $75,000 compensation by all courts dining any calendar year, the
person or entity shall not be eligible for compensated appointments by any court during
the next calendar year. The proposed amendment would increase, from $75,000 to
$100,000 or $125,000, the amount that a person or entity may be awarded in aggregate
Part 36 compensation in a calendar' year while remaining eligible for additional
compensated appointments in the following year. The cap has not been amended since
February, 2008, more than 10 years ago. The increase would allow qualified appointees
covered by Part 36 Rules, such as guardians, guardian ad litems, and receivers, with the
ability to provide further compensated service to the courts.
In addition, 22 NYCRR §36.1(a)(3) would be amended to exclude application of
Part 36 to private pay Attorneys for the Child, with the exception of rules addressing
appointment, use of lists, disqualification, and approval and reporting of compensation
received. The appointments contemplated by Part 36 of the Rules of the Chief Judge are
of persons selected to make decisions for, in what they deem to be in the best interests of,
others (i.e. guardians, guardians ad litem, court evaluators, attorneys for alleged
incapacitated persons, court examiners, supplemental needs trustees, receivers, referees,
certain persons performing services for guardians or receivers, and public administrators),
or made when the appointee is alleged to be incapacitated. The proposed change to Part
36 Rules reflects the significant changes in the role of attorneys representing children
from law guardian to Attorney for the Children) and, as such, from fiduciary to advocate
since the adoption of the Part 36 Rules.

—

-

Based upon the foregoing, the Family Law Section SUPPORTS the proposed
amendment of the rales relating to appointments by the Court (22 NYCRR Part 36) to (1)
enlarge income caps for appointees; and (2) exempt Attorneys for the Child from various
Part 36 provisions.

Opinions expressed are those of the Section/Committee preparing this memorandum and do not
represent those of the New York State Bar Association unless and imtil they have been adopted by its
House of Delegates or Executive Committee.
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MEMORANDUM IN SUPPORT
REAL PROPERTY LAW SECTION
RPLS #4

May 10, 2018

The Real Property Law Section Supports
the proposed amendment of the Rule Relating to Appointments by the Court
(22 NYCRR Part 36) to Increase the Income Cap for Appointees
The Real Property Law Section (the “RPLS”) supports the proposed amendment
of rules relating to appointments by the Court (22 NYCRR Part 36), proffered by the
Unified Court System’s Second Special Commission on Fiduciary Appointments, “to
increase, from $75,000 to $100,000 or $125,000, the amount that a person or entity may
be awarded in aggregate Part 36 compensation in a calendar year while remaining
eligible for additional compensated appointments in the following year.”
The RPLS furnishes its support in connection with the following appointments:
(a) receivers (Section 36.1(a)(8)), (b) referees (Section 36.1(a)(9)), and (c) the following
persons or entities performing services for receivers: (i) counsel; (ii) accountants; (iii)
auctioneers; (iv) appraisers; (v) property managers; and (vi) real estate brokers (Section
36.1(a)(10)).
The RPLS does not comment on increases in compensation for the other Part 36
appointees identified in Section 36.1, though the RPLS does not have any objection
thereto.
*

*

*

We appreciate, and endorse, the historic justification for using annual
compensation as a framework to curtail successive receiverships (and appointments of
other referenced parties performing services for the receiver). The circumstance where a
select few receivers are awarded receiverships without regard to their frequency or their
ability to commit their resources to the particular distressed real estate asset should be
avoided, or at least minimized. The rules set forth in Part 36 have worked well to
accomplish this laudable objective.
However, as noted in the March 12, 2018 memorandum of John W. McConnell,
the compensation limits set forth in Section 36(d)(2) were “last increased more than a
decade ago.” The proposed increase here is warranted and appropriate.

Opinions expressed are those of the Section/Committee preparing this memorandum and do not
represent those of the New York State Bar Association unless and until they have been adopted by its
House of Delegates or Executive Committee.
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It is crucial to protect, preserve and maintain distressed real estate assets in the
throes of foreclosure (contested or otherwise) or any other litigation. Proper attention
must be given to the collection of rent, the maintenance of essential services and the
needs of the tenants. Dedicated, skilled, experienced and proactive receivers, and those
persons or entities performing services for them (such as property managers), must be
appointed to meet these goals. The proposed increase in the maximum annual
compensation before the appointee becomes ineligible for compensated appointments in
the next calendar year should advance that prospect.
The increase will neither impair the limitation on the number and frequency of an
appointee’s receiverships nor dilute the receiver’s capacity to serve. In that this
limitation will remain in place whether the annual compensation is increased to $100,000
or $125,000, the RPLS supports either increase.
Based on the foregoing the RPLS SUPPORTS this proposal.
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May 14, 2018
VIA EMAIL (ruleconiments@nyeoiirts.gov)
John W. McConnell, Esq.
Counsel, Office of Court Administration
25 Beaver Street, 1 l,h Floor
New York, New York 10004

Re:

Proposed Amendments of Rules Relating to Appointments by the
Court (22 NYCRR Part 36) to (1) Enlarge Income Caps for
Appointees; and (2) Exempt Attorneys for the Child from Various
Part 36 Provisions

Dear Mr. McConnell:
We are the President of the Nassau County Bar Association and the Chair of
the Matrimonial Law Committee of the Nassau County Bar Association respectively.
We write to express the support of the Nassau County Bar Association for the
proposed amendments to 22 NYCRR Part 36 as set forth in your Memorandum dated
March 12, 2018.

On May 8, 2018, following a presentation by the Matrimonial Law
Committee and the Elder Law, Social Services and Health Advocacy Committee of
the Nassau County Bar Association, the Nassau County Bar Association unanimously
passed a resolution in suppoit of the proposed amendments. A copy of the resolution
is attached to this letter.
We urge the adoption of the proposed amendments.

Thank you for your consideration.
Very truly yours,

(fjZfA

(S-

Steven Leventhal
President, Nassau County Bar Association
•!<

s
Jennifer Rosenkrantz
Chair, Matrimonial Law Committee
Nassau County Bar Association

SERVING OUR MEMBERS, OUR PROFESSION AND OUR COMMUNITY SINCE 1 899
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NASSAU COUNTY BAR ASSOCIATION RESOLUTION
WHEREAS, the Administrative Board of the Courts is seeking public comment on proposed
amendments to the rules relating to appointments by the Court (22 NYCRR Part 36) to enlarge
income caps on Part 36 appointees and exempt Attorneys for Children from various Part 36
provisions; and
WHEREAS, a subcommittee of the Matrimonial Practice Advisory and Rules Committee
established by the Chief Administrative Judge of the State of New York drafted proposed
amendments, specifically with respect to exempting Attorneys for Children from various Part 36
provisions; and
WHEREAS, the Matrimonial Practice Advisory and Rules Committee voted to unanimously
approve the report and recommendations of the subcommittee; and
WHEREAS, the subcommittee’s report and recommendations were presented by the Chair of the
Matrimonial Law Committee of the Nassau County Bar Association, Jennifer Rosenkrantz, Esq.,
for discussion and comment on May 8, 2018; and
WHEREAS, the Elder Law, Social Services and Health Advocacy Committee of the Nassau
County Bar Association, unanimously supports the enlargement of income caps on Part 36
appointees; and
WHEREAS, the Elder Law, Social Services and Health Advocacy Committee’s position was
presented by the Co-Chair of that committee, Danielle Visvader, Esq., for discussion and
comment on May 8, 201 8;
NOW, THEREFORE, BE IT RESOLVED, that the recommendations and report of the
subcommittee of the Matrimonial Practice Advisory and Rules Committee and the position of the
Elder Law, Social Services and Health Advocacy Committee of the Nassau County Bar
Association are hereby adopted as the position of the Nassau County Bar Association and be it
further resolved that the Nassau County Bar Association supports the proposed amendments to
22 NYCRR Part 36 to enlarge income caps on Part 36 appointees and exempt Attorneys for
Children from various Part 36 provisions.
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MATRIMONIAL BAR ASSOCIATION
OF SUFFOLK COUNTY
May 11,2018
Via E-Mail: rulecomments@,nvcourts.gov

John W. McConnell
Counsel - Office of Court Administration
25 Beaver Street, 1 1th Floor
New York, New York 10004

Re:

Request for Public Comment on Proposed Amendment of Rules Relating to
Appointments by the Court (22 NYCRR Part 36) to (1) Enlarge Income Caps
For Appointees; and (2) Exempt Attorneys for the Child from Various Part 36
Provisions

Dear Mr. McConnell:

As the President of the Suffolk County Matrimonial Bar Association, I write to advise you that at
our April 19, 2018 meeting, our attending members, as well as our Executive Board, voted
unanimously to submit comment in support of the proposed changes set forth in the
Memorandum dated March 12, 2018, to All Interested Persons.

The Amendment to section 36.2(d)(2) of the Rules of the Chief Judge, dated February 4, 2008,
which limits the annual compensation awarded to an Attorney for the Child in the sum of
$75,000.00, does not accurately reflect the amount of fees actually collected by that Attorney in
any given year. As it exists now, the process for reporting the compensation for an
Appointment is based upon the fees billed and does not take into account the partial or non¬
payment of those fees. Additionally, it is rare that a case which requires the appointment of an
Attorney for the Child is brought to disposition within one (1) calendar year. As such, when a
case is completed in excess of the one (1) calendar year, the Attorney is required to report
compensation billed over a greater length of time which artificially inflates the reported amount,
resulting, unfairly, in the possibility of precluding that attorney to accept appointments for the
following calendar year. Clearly the current cap of $75,000.00 requires modification as
proposed. Accordingly, an increase of the income cap for an Attorney for the Child to
$100,000.00 or $125,000.00 per calendar year is fair and reasonable, or in the alternative, there
should be no cap on the compensation reported by an Attorney for the Child in a given calendar
year.

010

As the role of the Attorney for the Child has been restated pursuant to 22 NYCRR, Section 7.2,
where they now act as an advocate for the child as opposed to a fiduciary, the Attorney for the
Child should be distinguished from that of other fiduciary appointments. Therefore, our
organization is in support of a proposed modification to accomplish this distinction.

On behalf of the Suffolk County Matrimonial Bar Association, we thank you for your
consideratiprfof the within comments.
Respectfully,

Laur/CJ frghtlj
President
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April 24, 2018
President
Patricia M. Meisenheimer
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Justin M Block
First Vice President

Lynn Poster-Ztmmerman
Second Vice President
Hon. Derrick J. Robinson
Treasurer

Daniel J. Tambasco
Secretary
Vincent J. Messina, Jr.
Executive Director
Sarah Jane LaCova
Directors
Robin S. Abramowitz
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Laura C. Golightly
Joseph A. Hanshe
Robert M. Harper
Hon. John J. Leo
Michael S. Levine
Gerard J. McCreight
Patrick McCormick
Jennifer A. Mendelsohn
Francine H. Moss
Past President Directors
William T. Ferris III
Donna England

John E. Calcagni
Counsel
John H. Gross

Via E-mail rulecomments(&>nvcourts.aov

John W. McConnell
Counsel
Office of Court Administration
25 Beaver Street, llu' Floor
New York, New York 10004
Subject: Request for Public Comment on Proposed Amendment of Rules Relating
to appointments by the Court (22 NYCRR Part 36) to (1) Enlarge Income
Caps for Appointees; and (2) Exempt Attorneys for the Child from Various
Part 36 Provisions
Dear Mr. McConnell:

As President of the Suffolk County Bar Association (SCBA), I write to advise you
that at a regular meeting held on April 23, 2018, the Board of Directors voted
unanimously to approve the request of our Family Law and Matrimonial & Family
Law Committees (Committees) to submit comment in support of the changes as
proposed in the letter and attachments of May 22, 2017 addressed to Hon.
Michael V. Coccoma from Hon. Jeffrey S. Sunshine, Chair, Chief Administrative
Judge's Matrimonial Practice Advisory and Rules Committee.
Specifically, the Committees acknowledge the Rule as it presently exists does not
properly account for the monies received by the Attorney for the Child (AFC) in
determining if they have exceeded the income cap of $75,000.

This is due to the fact that the report is submitted at the end of the case. Most
cases, of this type, exceed one year. The AFC is reporting for a case that is three
years old and the fees that have been charged. The AFC may have received only
a portion of the fees charged or not paid at all. Under the present system, the
full amount charged would be counted against the cap. The one case could take
the AFC over the $75,000 income cap. The result being that the AFC can take no
new cases for the next year. This is an unfair and undesired result.
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The Committees agree that the Rules addressing appointment, use of lists,
disqualification and approval and reporting of compensation should remain. The
amendment of 22 NYCRR §36.1(a)(3) and the insertion of a new section achieve
this goal.
Our members, who are on the AFC panel, agree that the role of the Attorney for
the Child has changed dramatically pursuant to 22 NYCRR Section 7.2. Clearly the
Attorney for the Child no longer acts as a fiduciary, but rather an advocate for the
child. Placing the AFC in a separate category is consistent with the role of the
attorney.

The fact that the cap has not been increased in more than ten years is keeping up
with the increased expenses of the AFC.
The Administrative Board should be aware that the hourly rate and retainer for
the AFC is set by the Court on each and every case. It is determined by the
finances of the parties and their ability to pay, but never is the AFC given an hourly
rate as charged to a private client. The rate for the AFC is a reduced rate then
what the parties are paying for their own attorneys.
Therefore, the income cap for the AFC in the sum of $100, 000 or $125,000 is fair
and reasonable.
On behalf of our Officers, Directors and members, I take this opportunity to thank

you for your consideration of the aforementioned comments.
Respectfully,

(hku+oc /Jk

fa&***du*i*ÿ

Patricia M. Meisenheimer

President
PMM/jlc
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PRESIDENT
Amy Baldwin Littman

Post Office Box 936
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New York, NY 10024-0546
(212) 362-4445
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Association
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May 15, 2018
John W. McConnell, Esq., Counsel

Office of Court Administration
25 Beaver Street, 11 lh Floor
New York, NY 10004

PRESIDENT-ELECT
Greta K. Kolcon

RE: Proposed Amendment of Rules Relating to 22 NYCRR Part 36

VICE PRESIDENTS
Leyla Kiosse

Dear Mr. McConnell:

Kelly A. Pressler
Lourdes M. Venti

TREASURER
Dawn Reid-Green

CORRESPONDING
SECRETARY
Joy A. Thompson
RECORDING SECRETARY
Jennifer P. Brown
IMMEDIATE
PAST PRESIDENT
Jacqueline P. Flug
CHAPTER PRESIDENTS
Adirondack
Margaret D. Place
Bronx
Lisa M. Licata
Bro oklyn
Michele S. Mirman
Capital District
Dana L. Salazar
Central New York
Bryn Lovejoy-G rinnell
Del-Chen-O
Kathleen Campbell
Finger Lakes
Anna J. Smith
Mid-Hudson
Melissa Manna- Williams
Mid-York
Juke Giruzzi-Mosca

Nassau
Maureen McLaughlin
New York
Myra L. Freed
Orange-Sullivan
Christina Randazzo
Que
Alexandra Zervopoulos
Rochester
Jodie L. !Ryan
Rocklan
Christine K. Wienberg
Staten Island
Manju Sunny
Suffolk
Megan M. Tomlin
Westchester
Lisa M. Denig
Western New York
Anne E. Joynt

EXECUTIVE DIRECTOR
Linda A. Chiaverini

Thank you for the opportunity to comment on the proposal related to Attorneys for
Children and Part 36 of the Rules of the Chief Judge (22 NYCRR - Part 36). We
appreciate the diligent efforts of the Matrimonial Practice Advisory and Rules Committee
in re-visiting the issues of (a) whether it is appropriate to continue to denominate Attorneys
for Children as fiduciaries, and (b) whether the limitation on compensation is current and
serves the goals of Part 36.
Pursuant to 22 NYCRR Section 7.2 of the Rules of the Chief Judge, attorneys formerly
known as “law guardians” underwent not only a name change, but a sea change, in their
role and responsibility as advocates for children. The Rule clarified that the “attorney for
the child” is neither an arm of the Court nor a neutral presence in the courtroom. Rather,
subject to limited, enumerated exceptions, the Attorney for the Child must take a position
consistent with the child’s wishes and is bound by the same ethical obligations as the
attorneys representing the parties.

The private-pay Attorney for the Child, however, has been included in a list of fiduciaries
whose appointment, reporting demands, and compensation are governed by Part 36 of the
Rules of the Chief Judge. In our view, however, including the Attorney for the Child in the
Part 36 list of fiduciaries is inconsistent with the role of the Attorney for the Child is as an
independent advocate. Although appointed by the judge, the Attorney for the Child does
not make recommendations to the Court in an oral or written report regarding what is
“best” for his/her client. Defining the Attorney for the Child as a fiduciary, a category of
court appointees who owe a markedly different duty to their ward, is inconsistent with Rule
7.2 and undermines the autonomous role and responsibility of these trained professionals.
The proposed amendment to Part 36 maintains the applicability of Sections 36.2(a), (b),
and (c), Section 36.3, and Section 36.4(a) and (g). The appointment of the Attorney for the
Child still must be made by a judge from an approved list of applicants (absent a showing
of good cause in a filed writing). The appointment of individuals who have certain
disqualifying familial or employment relationships is disallowed. The Chief Administrator
continues to be authorized to require the Attorney for the Child to complete the
promulgated form for appointment, to maintain education and training requirements, to
establish lists of qualified appointees, and to remove appointees from the list for
unsatisfactory performance or inappropriate conduct.

014

Page 2

The proposed amendment to Part 36 further requires that the Attorney for the Child report
all appointments within thirty days of the notice of appointment and, upon completion of
representation, to file a statement of services rendered for approval by the court. That final
order of compensation, when signed by the judge, would be simultaneously filed with the
fiduciary clerk.
Most importantly, therefore, the proposed amendments do not dilute the appointing judge’s
authority and discretion over his/her choice of appointee and all forms filed, including
compensation approved for each appointee, are public records. Therefore, while excluding
the applicability of inappropriate fiduciary provisions of Part 36 to private pay Attorneys
for the Child, the protective provisions of Part 36 remain intact.
Further, we support the proposed increase in the cap on aggregate Part 36 compensation for
all appointees, whether fiduciary or a private-pay Attorney for the Child. The aggregate
cap of $75,000 was established over ten years ago, and unduly restricts persons whose
awarded compensation in any year reaches that cap from accepted any Part 36
appointments in the subsequent year. Increasing the aggregate compensation cap to
$100,000 or $125,000 would expand the list of qualified professionals eligible to serve in
these important professional roles on whom the Court and vulnerable children rely.

Based on the foregoing, the Women’s Bar Association of the State of New York
(WBASNY) wholeheartedly supports the proposed amendments to Part 36 of the Rules of
the Chief Judge. Thank you, again, for the opportunity to present our views and
comments.

Very truly yours,

Amy Baldwin Littman
President, WBASNY
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Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara, Wolf & Carone, LLP
Attorneys at Law
3 Dakota Drive, Suite 300
Lake Success, New York 11042
Telephone: (516) 328-2300
Fax: (516) 328-6638
www.abramslaw.com
Robert Abrams, Esq.
Executive Partner
babrams@abramslaw.com

May 15, 2018
Via First Class Mail and Email
John W. McConnell, Esq.
New York State Office of Court Administration
25 Beaver Street, 11th Floor
New York, New York 10004
Dear Mr. McConnell:
We support the proposed amendment to Section 36.2(d)(2) of the Rules of the Chief Judge to
increase, nunc pro tunc as of January 1, 2018, the limitation on appointments based upon
compensation from an aggregate of $75,000 in compensation by all Courts during any calendar
year to the annual sum of $125,000.
While there are many reasons to raise the cap, we believe the most compelling reason to raise the
cap is to reverse the unintended consequences of the current cap to render experienced, dedicated
and competent Part 36 candidates ineligible to serve on alternate years. Given the lack of skilled
practitioners to handle complex cases, the increase in the cap would ensure a concomitant increase
in both the quality and availability of experienced practitioners.
We thank you for your interest in this important issue and your consideration of our comments.
Very truly yours,

Robert Abrams
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From:
Sent:
To:

Subject:

Cheryl Solomon <cssesq1@gmail.com>
Wednesday, April 4, 2018 12:24 PM
rulecomments
Proposed amendment of Rule 36

Dear Mr. McConnell,

I am writing in strong support of the proposed amendment of rules relating to appointments by the court under 22NYCRR Part 36
which would exempt Attorneys for the Child from various Part 36 provisions.
I am an attorney admitted to practice law since February 1984, specializing in the field of matrimonial and family law.
Since 1989 I have, in addition to my private practice, been an assigned counsel, having had the opportunity and privilege to
represent countless adults and children in both the Family Court and Supreme Court of Kings County. In that capacity, I have been
appointed many times under Part 36 is a Private Pay Attorney for Children.

In the year 2016, my awarded compensation was higher than $75,000. Of course, this number was a fiction because it did not
accurately reflect the amount of money that I was actually paid. One can be awarded over $75,000, but paid under $50,000, for
example, yet the preclusion rule applies. I was therefore precluded from accepting any new appointments as an Attorney for Child in
the year 2017.
I cannot begin to tell you the number of counsel and judges who approached me in exasperation, advising me that they wished to
have me appointed on a particular matter, but regrettably were unable to do so under the existing court rules.

Lastly, as Attorneys for Children, we are advocates for them, just as we are for the parties. We are subject to ethical and professional
responsibility considerations like all other attorneys who are involved in litigation. We are not subject to fiduciary obligations in this
capacity. Why Attorneys for Children are thus subject to these fiduciary rules is baffling.
I therefore strongly support the proposed amendment of the rules which would exempt Attorneys for Children from various Part 36
provisions, while keeping in place other provisions to ensure transparency in these appointments.

Cheryl Solomon, Esq.

26 Court St , Suite 700

Brooklyn, New York 11242
718-855-4805
718-855-2057 fax
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From:
Sent:
To:

Subject:

Kathleen Wright < kwright933@aol.com >
Thursday, April 19, 2018 2:06 PM
rulecomments
Public Comment on Proposed Amendment of Rules

I strongly support the amendment of 22 NYCRR §36.2(d)(2) to increase, from $75,000 to $125,000, the amount

that a person or entity may be awarded in aggregate Part 36 compensation in a calendar year while remaining
eligible for additional compensated appointments in the following year.

I was Principal Law Clerk to a judge in the guardianship part. Many times a prospective appointee who was
suitable for a particular' case was capped and unavailable to take the appointment. Moreover, the cost of living
has increased over the past decade, and it is time for this increase.
Thank you for your attention.
Kathleen Wright, Esq.
15 Algiers Street
Plainview, New York 11803
(516) 933-0945

Confidentiality Note: This e-mail and any attachments are confidential and may be protected by legal privilege. If you are
not the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is
prohibited. If you have received this e-mail in error, please notify me immediately by returning it to the sender and delete
this copy from your system. Thank you for your cooperation.
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From:
Sent:
To:

Subject:

lp1183@aol.com
Thursday, April 19, 2018 3:51 PM
rulecomments
income caps for part 36 appointees.

Mr. John W. McConnell:

I am responding to your request for comments for an increase in the cap for part 36 appointees.
As an Federally Licensed Accountant (Enrolled Agent) I am responding as a non-attorney appointee.

The first point is that although it was not discussed, I believe the Court Examiner Position should be exempt from Part 36.
The reason is that as court examiners we are appointed by the Appellate Division and are actual consultants
and watch dogs of the court.
The cap has led to a shortage of examiners which in my opinion is not a healthy situation.
The cap is unrealistic in today's times and leads to shortages in all categories of appointments.
People who I work with and like I deal with are unfortunately capped out.
In conclusion I hope the cap will be raised and the Court Examiner position would be reviewed for the
possibility of exclusion.

Thank you,
Regards,

Lawrence Price
LAWRENCE PRICE E.A. MST
COURT EXAMINER / EVALUATOR
829 EAST 10TH STREET - SUITE 2H
BROOKLYN, NY 11230
TEL: 718 434-7896 FAX 718 421-1068
E-MAIL: lp1183@aol.com
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From:
Sent:
To:

Subject:

R <gtbouy69@yahoo.com>
Thursday, May 3, 2018 4:00 PM
rulecomments
Proposed Amendments to 22 NYCRR Part 36

Mr. McConnell,
I practice in Kings, Queens and Nassau counties. The rate does not need to be increased as there has been a large
pool of attorneys available for such appointments however an audit of the appointments would reveal that the old system
wherein Judges hand-select who they wish to be appointed still remains in effect. Reform has failed to produce a result
that is much different from the old boys network. If members of the available pool of attorneys were selected in order, the
cap would not need to be increased.

Thank you for your time and attention to this matter.
Regards,
Anonymous Attorney
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From:
Sent:
To:

Subject:

Denise Ward <dpward@dpward.net>
Thursday, May 3, 2018 5:38 PM
rulecomments
Increase in compensation for Part 36 attorneys

I read with interest the report and recommendations regarding compensation for Part 36 attorneys. It is appropriate to
increase compensation for a number of reasons:

Surrogate's Court Guardian ad Litems and Part 36 appointees in Article 81 proceedings should be
experienced and articulate in these areas of the law. In private practice, these are areas where attorneys bill
at a hourly rate commensurate with their experience and practice. In many instances, Courts do not
compensate at a rate which approaches the rate which such attorneys would receive in their regular
practice; notwithstanding this, many continue with these assignments. However, it is in the best interest of
those served to ensure that the attorneys are properly compensated, and a threshold which has not been
increased since 2007 should be reexamined.
2. It is also unfair to disqualify appointees who may receive compensation for one or two cases which brings
them to the threshold abruptly, on cases which have been very long term, on which an attorney may have
invested months or even years.
3. It serves the public and the courts to have appointees that are experienced in these areas of the law to assist
the court by the work they perform in the appointed tasks. It is unfair to inadequately compensate them or
cut them off from compensation because of an unreasonably low threshold.
1.

Thank you for considering these comments.
Respectfully submitted,
Denise P. Ward, Esq.
Grean & Ward
222 Grace Church Street
Suite 206B
Port Chester, NY 10573

914-937-2800
914-937-7404 (fax)

This e-mail communication is confidential and is intended only for the individuals or entities named above and others who have
been specifically authorized to receive it. If you are not the intended recipient, please do not read, copy, use or disclose the contents
of this communication to others. Please notify the sender that you have received this e-mail in error by replying to the e-mail or by
telephoning 914-937-2800 Monday - Friday during the hours of 9:00AM - 5:00PM (EST). Please then delete the e-mail and any copies
of it. Thank you. Nothing contained in this disclaimer shall be construed in any way to grant permission to transmit confidential
information via this firm's e-mail system.
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From:
Sent:
To:

Subject:

Susan lannelli <sciannelliesq@aol.com>
Friday, May 4, 2018 1:50 PM
rulecomments
Amendment of Rules Relating to Court Appointments (22NYCRR Part 36)

Mr. McConnell.
I support enlarging the caps of Part 36 appointees and exempting attorneys for the child from various Part 36 provisions.

Thank you.
Susan lannelli

Susan lannelli, Esq.
26 Court Street
Suite 1805
Brooklyn, New York 11242
718 855 2844
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From:
Sent:
To:

Gerilynn Falasco <GFalasco@kerleywalsh.com>

Subject:

Part 36 payments

Monday, May 14, 2018 9:46 AM
rulecomments

I support any increase in the cap from $75,000, preferably to $125,000. In too many instances, the experienced, highly
qualified practitioners are not available to participate in cases because they are excluded due to fees. Enlarging the
permissible amount would allow these experienced practitioners to participate in more cases, which only alleviates the
stresses of the courts and helps the cases play out more smoothly.
Gerilynn F.

Falasco. Esq.

Kerley, Walsh, Matera & Cinquemani, P.C.
2174 Jackson Avenue
Seaford, New York 11783
Ph (516)409-6200
Fx (516) 409-8288
CONFIDENTIALITY NOTICE: The information contained in this email message is privileged and confidential and intended only for the use of the
recipient named above, and/or may contain attorney work product, that is exempt from disclosure under applicable law. If you are not the intended
recipient, or have received this in error, you are hereby notified that any unauthorized review, disclosure, copying, distribution, disseminating or taking of
any action in reliance on the contents of the emailed materials is strictly prohibited. If you have received this transmission in error, please immediately
notify this office by telephone, and return the original document(s) via U S. Postal Service.
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