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YOLUME JII: THE PUBLIC AND THE COURTS

INTRODUCTION

Reduced to their essence, the numerous complaints, testimon.y and comments
received by the Commission reflect the perception that minorities are stripped of their
human dignity, their individuality and their identity in their encounters with the court system.
Many minorities feel that those in authority do not treat them with consideration. To the
courts, minorities are "those people.”

To understand the basis of this perception, the Commission traced the step of a
minority person’s involvement with the court system. In doing so, the Commission found
that at critical junctures of minority involvement with the court system, there exist
circumstances which support the perception, and in some instances, the reality, that
minorities are stripped of their dignity. That stripping process begins when, in many
instances, minorities must enter court facilities which are unfit for human visitation. It
continues with the way in which their cases are often processed and decided.

Accordingly, Chapter 1 of Volume II describes public perceptions of the treatment
of minorities in the courts. It also describes the physical condition of many of the courts
used most frequently by minorities, discusses the treatment of minorities in the courts and
presents information on the utilization of the courts by minorities. Chapter 2 explores the
adequacy and availability of legal representation for minorities. Chapter 3 presents the
Commission’s evidence on pretrial processing and criminal penalties. Chapter 4 treats the
issue of whether minority and similarly situated white plaintiffs receive equal judgments in

civil actions. Chapter 5 details the findings of the Commission’s inquiry into the



shortcomings of the interpretation services made available to minority court users. Chapter -
6 examines the question of whether minorities are underrepresented on juries. 'PinalIy,

Chapter 7 discusses the special legal problems faced by Indian Nations in New York State.

r e - 1
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CHAPTER 1

PERCEPTION, COURT FACILITIES,
TREATMENT AND UTTLIZATION

Chapter Overview

This chapter discusses the first aspect of the Commission’s mandate: the general
public perception that justice is not equally meted out to minorities in state courts, the
experience of biased treatment by those minority persons who use the courts, and
underutilization of the courts by minorities.

As Hon. Franklin H. Williams, the late Chairman of this Commission, indicated to
Chief Judge Sol Wachtler at the outset of this undertaking, "wounds" would have to be
opened and would have to be healed.! The wounds are severe indeed -~ inflicted by myriad,
inextricably linked events, which the Commission does not purport to quantify. Some of the
reasons for the perceptions of bias are not within the power or authority of the Chief Judge
to change. These include matters of past history, societal ills and areas within the purview
of the Executive and Legislative branches of the government of the State of New York, or,
in some instances, within the purview of municipalities. The Commission recognizes and
endorses the on-going efforts of the Chief J udge to rectify certain of the factors contributing
to the perceptions of bias -- especially his longstanding efforts to achieve minimally decent

2

court facilities” and to maximize the numbers of judges to contend with the explosive

1 New York state Judicial Commission on Minorities, New York City Public Hearing 5-6 (June 29, 1988)
(statement of Hon. Frenklin H. Wiltiams) [hereinafter New York City Hearingl.

2S. Wachtler and J. Beliacosa, Justice Degraded: A Pro al_to Solve the Courr Facilities Crisis {Dec.
3, 1985) [hereinafter Justice Degraded] .



* caseload caused by the drug crisis.> Nevertheless, the Commission calls upan the Chief-

L

Judge to take additional steps to rectify the widely held perception that the coﬁr'{s of the
State of New York are racially biased.

Aside from the factors that influence general public beliefs, the_peréeption of many
minority users of the New York State court system may be best understood from the
perspective of the minority litigant who experiences a series of unfolding events. The
minority litigant, especially in the so-called "ghetto courts” of the City of New York, namely,
the Family, Criminal, Civil and Housing Courts, first encounters dilapidated, crowded and
ill-maintained court facilities. This is his or her first glimpse of the judicial process, and as
Chief Judge Wachtler aptly put it, deteriorated courthouse facilities "bear witness, not to
justice delivered, but to the perception of justice denied, or worse, justice clc',graded."4

This initial perception of "justice degraded” may be fortified by any number of the
multiple factors confronting the minority litigant that contribute to his or her perception that
the system is racially biased. Due to economic circumstances, the litigant may believe that

he or she does not stand on equal footing with his or her adversaries.”

The litigant next
may encounter so-called "informational barriers” - barriers created by the virtual absence
of information explaining where to go or what to do in order to negotiate the system. The
inability to read or communicate in English may compound this difficulty.

Next, the minority litigant may be faced with a virtually all-white courtroom -- all-

white except for similarly situated parties, such as defendants facing prosecution in the

31990 S, Wachtier, The State of the Judiciary 16-18 thereinafter State of the Judiciarv).

4justice Degraded, supra note 2, at 1.

5'l‘he issue of legal representaticn is treated separately in ch. 2.

4



criminal courts or tenants facing‘eviction in the housing courts. With .some frc_equency,. the.
minorify litigant then may face discourteous treatment by coﬁrt personne] that ﬁ}&y reflect
racial bias. With lesser frequency, the litigant may be subjected to behavior that.reﬂects
racial insensitivity by courtroom personnel, attorneys or judges. |

The minority litigant then may be faced with a disposition of his or her case that is
bewildering because of the speed with which his or her fate was decided -- the phenomenon
known as "assembly line justice” in the “ghetto courts.” In sum, from the moment the litigant
enters the courthouse, he or she may be confronted with myriad circumstances that
undermine the notion that the courts mete out fair and equal treatment for all.

Section I of this chapter discusses the general public perceptions of bias in the courts
of the State of New York and some factors that may contribute to their existence. Section
IT describes the deplorable physical conditions of the "ghetto courts” and the impact these
conditions have on minority litigants. Section III then treats the perception held by litigants
of the courts through the temporal scenario described above -- the lack of information
relating to use of the system, the "snapshot” glimpse of the racial make-up of persons in the
courtroom and, finally, the treatment of minorities in the courtroom. It also describes the
“assembly line justice” issue, although the questions of disparate case outcomes in criminal
and civil matters are treated elsewhere in this re:port.6 Finally, Section IV of this chapter
discusses the issue of minority underutilization of the courts of this state to seek redress for

legal wrongs.

6§gg chs. 3 and 4, respectively.



I. THE GENERAL PUBLIC PERCEPTION OF BIAS

_ Recent public opinion polis on the perceptions of bias in the state courts Sugéest that
Blacks in particular believe they are mistreated in the courts of the state. The Commi‘ssion
believes that these studies -- which did not identify actual users of the coﬁrt'among their
respondents -- may very well be conservative estimates of the problem of general public
perception. As a 1978 study sponsored by the National Center for State Courts shows,
confidence in state or local courts was greater among those reporting no state court
experience than among those reporting any state court expen'ence.7

The first study of the perception of bias in the New York State court system, which
the Chief Judge already has acknowledged, presents "graphic evidence” of a widespread
perception of bias toward minorities.8 The study was conducted on January 10-12, 1988 --
virtually contemporaneously with the formation of the Commission.’ This New York
Times/WCBS-TV News poll was taken in conjunction with a poll relating to the Howard
Beach cases. It surveyed 479 white and 396 black adults residing in New York City.10 In
response to the question, "Do you think the judges and courts in New York City generally
treat both whites and blacks fairly, or do they favor one race over the other?" the results

were as follows:

7ltational Center for State Courts, The Public Image of Courts 19 (1978) (Teble 11.2) lhereinafter National

Center Reportl],

81-'.-;|c:i-|tler- Names Commigsion to Study Bins in Court System, H.Y.L.J,, Jan. 22, 1988, at 1, col. 3 {(quoting

Hon. Sol Wachtler).

9Illeislin, New Yorkers Sav Race Retations Have Worsened in the Last Year, N.Y. Times, Jen. 19, 1988, at A1,

col. 2.

1054,
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"Treat both fairly" White 45%11

Black 28% .
"Favor whites" White 21%

Black 47%
"Favor blacks” White 8%

Black 1%

In February 1988, Newsdav pollled 759 bilack adult New Yorkers and found that 40%

of the respondents believed that the courts consistently mistreat Blacks.12 Also in 1988,

the New York Law Journal, in conjunction with a survey of public attitudes regarding the

Tawana Brawley matter, polled 402 people in New York City with the hypothetical question,
"Suppose two people -- one white, one black -- are convicted of identical crimes. Whom do

you think will get the lighter sentence?" Seventy-one percent of Blacks, in contrast with 31%

of Whites, responded that the white offender would get the lighter sentence.1?

More recently, on May 18-20, 1990, the Daily News/Eyewitness News sampled 670
adult New Yorkers, including 213 Blacks, in connection with several race-related issues --
including the jury verdicts of Bensonhurst defendants Keith Mondello and Joseph Fama and
a dispute regarding black boycotts of Korean grocery stores -- to ask whether the court

system, among other people or institutions, had helped make race relations in the city better

Mg,

12Friedman, Racism is No. 1 Concern, Newsday, Apr. 4, 1988, at 5 (N.Y. ed.) (LEXIS, Nexis tibrary, Papers
file). The question posed was, "How often do you thirk blacks in New York are mistreated by {the coeurtsl--all
the time, most of the Time, sometimes, hardly ever or never?” Forty-three percent of the respondents reported
that blacks were "sometimes" mistreated, and 9% stated that they were "hardly ever or mever® mistreated. Drury,

Trials 7 Triumphs "1 Just Lock Up the Bad Guys,® Newsday, Apr. 12, 1988, at 9 (N.Y. ed.) (LEXIS, Nexis Library,

Papers file).
13Kaplan, Brawley Charges Fictitious? Law Journal Poll in City on Criminal-Justice System, N.Y.L.J., May

24, 1988, at 1, cal. 3, at 4, col. 3. The study concluded that the Tawana Brawley case "has helped to arouse
racial tensions in the city and the Law Journal Poll reflects that polarizatien.”® Id. at 1, col. 3.

7




OT WwOrse. 14 Overall, 42% of the respondents reported that the coul:ts had made the
situation ivorse; 29% stated that the courts had little effect or t_hat they did not kn.ow; and
29% said that the courts had made race relations better. 1>

Other surveys of the perception of racial bias suggest that the ccm;tg of the State of
New York suffer the same criticisms as those levied against courts in other jurisdictions. A
1977 study of the legal needs of the public, undertaken by the American Bar Association’s
Special Committee to Survey Legal Needs and the American Bar Foundation, found that
mistrust of the courts was significantly greater among Blacks and Hispanics than among
white respondents residing in the continental United States. 10 Thus, Blacks and Hispanics
were less likely than Whites to agree with the statement, "If you were accused of a crime,
you could expect to get a fair trial," and with the statement, "Judges are generally honest and
fair in deciding each case."t” Blacks and Hispanics were more likely to agree with the
proposition that the legal system is "set up to deal with problems involving large sums of
money and not with the kinds of legal problems the ordinary person has."18

Another study conducted by the National Center for State Courts surveyed a national

random sample of 1,931 adults, who were asked whether or not a series of potential court

1"Nagoumey, Dinkine Gets a Thumbds Up, Daily News, May 21, 1990, at 15, cols. 4-5,

151_{1. There was a virtual identity in answers given by white and black respondents. Therefore, inasmuch
as the margin of error for the total sample was plus or minus 4.5 percentage points (six points for Whites and
eight points for Blacks), the differences in answers between white and black respondents could not be said to
be stavistically significant. -

Tég, Curran, The Legal Meeds of the Public - The Ffinal Report of a National Survey 33, 250-54 (19773

{hereinafter Curran].

714, ot 251,

Br4, at 252.
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-problems could be regarded as a "serious problem that occurs often."1? In the survey, 49%
of black,- and 34% of Hispanic, but only 15% of white, respoﬁdents perceived "céufts that
do not treat blacks as well as whites" to be "a serious problem that occurs often.” Similarly,
nearly a quarter of Blacks (23%) and Hispanics (24%), but only a tenth of Whites (10%),
- perceived "judges who are biased and unfair" to be "a serious problem that occurs often.”
The survey concluded, "[t]o the extent that there is dissatisfaction with the courts on the part
of the public, it is far greater among minorities than among the population as a whole."20

Because of the number of already existing surveys of public perceptions of bias in the
courts and the high degree of agreement among surveys, and because the Commission held
public hearings and received many anecdotal reports that buttressed these findings, the
Commission did not deem it necessary to measure empirically general public perception of
bias in the courts of this state. One black judge noted:

Minorities all too often state that although the judiciary in theory, and the

legal structure, appear{] to be rooted in fairness and justice, the execution and
operation of these laws is [fraught] with hidden racism and hidden injustices.

E L) *

Translated and reported throughout the community by mouth to mouth, this
translate(s] and spells out to them racism. Whether or not . . . there’s data to
su%ort it is immaterial if, indeed, a large segment of the population believes
it

The studies cited above demonstrate the strongly held perception, especially among black

New Yorkers, that justice is not color-blind.

194ational Center Report, supra note 7, at 36, 87 (Teble IV.9).
20

1d. at 36,
213 yow York City Hearing, supra note 1, at 523 (June 30, 1988) (testimony of Hon. Joseph B. Williams).

9
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Although the Commission does not extrapolate the findings of the studies of general
public'perception of bias in the courts of New York beyond .the specific questioﬁs'poséd in
these studies and the responses received, it concludes, based on these studies and on
information from the electronic town meetings sponsored by the New Yofk State Martin
Luther King, Jr. Commission, and on its own extensive public hearings {discussed below),
that the general public perception of bias held especially by Blacks and, as shown in some
studies, by Hispanics, may be shared in varying degrees by Asian Americans and Native
Americans. During the Commission’s tenure, two "electronic town meetings” were held by
the New York State Martin Luther King, Jr. Commission and led to findings that have
bearing on the issue of general public perceptions of bias. The information gleaned from
the meetings must be judged against the backdrop of contemporaneous events and the
admittedly nonrepresentative samples.

The first such meeting was held on October 20, 1988, in Dutchess County -- at a site
chosen because the Tawana Brawley case was venued there and, moreover, on a date some
two weeks after the State Attorney General had filed disciplinary complaints against
attorneys representing Ms. Brawley.22 The second was held on January 25, 1989, in
Westchester County during an on-going controversy regarding federal court-ordered housing

desegregation.23

22The Michael Rowan Group, Inc., Summary of Findings - The Dutchess Count Electronic Town Meeting, October
20, 1988 and The Leadership Panel Discussion at the Eleanor Roosevelt Center at Val-Kill, October 21 1988,

unpaginated insert {Nov. 1988) {hereinafter Dutchess Meetingl; Fox, Review of the Highlights of 1988, N.Y.L.J.,
Dec. 30, 1938, at 1, col. 3, at 2, ecol. 4 (hereinafter Highlights].

2:"The Michae! Rowan Group, Inc., Final Report - The Westchester County Electronic Town Meeting and

Leadership Conference on Housing and Race Relations - January 25th and 26th, 1989 (Feb. 1989) fhereinafter

Westchester Meetingl. See, Spalione v. United States, 110 S. Ct. 625 (1990) (describing litigation history);
Highlights, supra note 22, at 2, col. 4.

10
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At the Dutchess County meeting, there were 205 participants: 21% Black and 76%
White.2% Attendees were asked to rate the chances of black'people "living in this area"

receiving fair treatment in the criminal justice system.25

An aggregate of 63% of Whites
rated the chances as "excellent” or "pretty good"; no Blacks rated the chanées as "excellent”
and only 9% rated them as "pretty good."

At the Westchester County meeting, several questions were posed at the request of

this ('.?omrm'ssion.26

Participants were representative of the county’s racial
population--Whites comprised 73% of the 200 persons attending; Blacks, 16%; Hispanics,
9%; and Asian Americans, 1%.27 However, other characteristics of the participants skewed
the sarnple.28 Among the respondents, 51% believed that treatment by the criminal justice
system in Westchester County was better for Whites; 29% believed it was equal for all, and
20% believed it was better for minorities.2” Thirty-eight percent of respondents believed
that if a white person and a minority person were to be involved as plaintiffs "in comparable

civil cases,” the white litigant would receive greater compensation; 32% believed the white

and minority person would receive the same award; 13% believed that the minority would

4putchess Meeting, supra note 22, Analysis of the Findings 4, Data Narrative 2. There was
overrepresentation of  blacks at the meeting, who comprised some 8% of the county's
population--overrepresentation which was said to be desirable so that the findings from blacks would have
statistical significance. Moreover, there was overrepresentation of higher income households and college
graduates in the sample of respondents. 1d., Analysis of the Findings at 4-5.

2

5_l_g., Analysis of the Findings 14, Data Marrative 15.

% etter to Tom Cooper from Edna Wells Handy (Jan. 26, 1989).

27’Hestchest:er' Meeting, supra note 23, Analysis of the Findings: Town Meeting 7, Town Meeting Questionnaire
and_Response Totals 1.

230ver- half the attendees were from Yonkers, which holds 22% of the county's population. Moreover, higher
income and education groups Were overrepresented. Finally, the age of the participants was older than that
representative of the county. ld., Analysis of the Findings: Town Meeting 7, Town Meeting Questionnaire and
Response Totals 1.

2

91_c_|., Town Meeting Questionnaire and Response Totals &,
11
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receive more; and 16% were unsure.30 Moreover, 50% of the attendees at the Westchester,

meeting believed that a white defendant would receive a lesser sentence than a-minority

v

defendant in comparable criminal cases; 28% believed that the white and minority would

receive the same sentence; 16% believed the minority would receive a lesser sentence and

6% were unsure.3 1

Numerous hearing participants also spoke to the issue of general public perception.

A black witness stated:

I think we must bear in mind that most African-Americans live in communities
from which a large percentage of the state’s prison population comes. ... As
you know, close to 81 percent of the state’s nearly 42,000 prisoners are black
and Hispanics who come mainly from the state’s urban communities. This
reality hangs like a cloud over the heads of blacks